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S. 1795, TO AMEND TITLE 10, UNITED STATES CODE, TO REVISE 
CERTAIN PROVISIONS RELATING TO THE PROMOTION AND 
INVOLUNTARY RETIREMENT OF OFFICERS OF THE REGULAR 
COMPONENTS OF THE ARMED FORCES 


Houser or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SuscomMirTree No. 1, 
Washington, D.C., Monday, February 1, 1960. 
The subcommittee met at 10:15 a.m., Hon. Paul J. Kilday (chair- 
man of the subcommittee) presiding. 

Mr. Kitpay. We will now take up 8. 1795. 
(S. 1795 is as follows:) 


[S. 1795, 86th Cong., 1st sess.] 


AN ACT To amend title 10, United States Code, to revise certain provisions relating to 
the promotion and involuntary retirement of officers of the regular components of the 
armed forces 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That chapter 65 of title 10, United States 
Code, is amended— 

(1) by adding the following new section after section 1293: 

“$1204. Twenty years or more: regular majors, lieutenant colonels, and 
colonels; regular lieutenant commanders, commanders, and captains 

“(a) Not more than once in each fiscal year, the Secretary of a military de 
partment may convene one or more boards, each consisting of at least five 
officers of a regular component of an armed force under the jurisdiction of that 
Secretary in grades above colonel or captain, as the case may be, to review 
the records of, and recommend for continuation on the active list, officers of 
that component on the active list in the following permanent grades who have 
at least 20 years of service computed under section 3927(a), 6387, 6388, or 
8927(a) of this title, whichever applies, and who, in the case of officers of 
the Army or the Air Force or officers of the Navy in the Nurse Corps, have been 
considered at least twice but not recommended for promotion to the next higher 
permanent grade, or who, in the case of other officers of the Navy or officers of 
the Marine Corps, are considered as having failed of selection at least twice 
for promotion to the next higher grade and who have not been recommended 
for promotion to that grade: 

“(1) Colonel or captain, as the case may be. 

““(2) Lieutenant colonel or commander, as the case may be. 

“(3) Major, in the case of officers of the Army Nurse Corps, Army Medi- 
eal Specialist Corps, or Women’s Army Corps or female officers of the Air 
Force (other than those designated under section 8067 (a)—(d) or (g)—(i) 
of this title), or lieutenant commander, in the case of officers of the Navy in 
the Nurse Corps. 

“(b) A board convened under this section shall recommend officers for coh- 
tinuation on the active list in the number specified by the Secretary. The Sec- 
retary may specify separate numbers for particular categories of officers. 
However, the number specified by him for officers in any category must be at 
least 80 percent of the officers in that category being considered. 

“(c) Except as provided by section 47a of title 5, if the Secretary approves 
the report of a board, he shall, not later than the first day of the seventh 
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calendar month beginning after he approved that report, retire each officer who 
is considered but nut recommended for continuation. 

“(d) Nothwithstanding subsection (a), a selection board considering officers 
of the Army Nurse Corps, Army Medical Specialist Corps, or Women’s Army 
Corps may include an officer of the Regular Army in that corps who is senior 
in permanent grade to, and who outranks, any officer in that corps being con- 
sidered by that board. A selection board considering corresponding officers 
of the Air Force under this section may, in the same manner, include an officer 
of the Regular Air Force. A selection board considering officers of the Navy 
in the Nurse Corps may, in the same manner, include an officer of the Regular 
Navy. 

“(e) So much of chapter 543 of this title as relates to alternate and staff 
corps members of selection boards, oaths of members, separate numbers for 
the various kinds of officers in the naval service, voting, and written reports 
apply to boards convened by the Secretary of the Navy under this section.” ; 
and 

(2) by inserting the following new item in the analysis: 


“1294. Twenty years or more: regular majors, lieutenant colonels, and colonels; regular 
lieutenant commanders, commanders and captains.” 


Sec. 2. The table in section 1401 of title 10, United States Code, is amended 
by inserting the following new formula: 





“5 | 1294 | Monthly basic pay 242% of years of service | Amount necessary Excess over 75% 
to which member that may be credited to to increase product pay upon which 
would be entitled if him under section 1405 3 of columns 1 and computation is 
he were on active or, if greater, in the case 2 to 50% of pay based.’’ 
duty in his retired of an Army or Air Force upon which com- 
grade. officer, 244% of years of putation is based. 


service credited to him 
under section 3927(a) or 
8927(a), as the case may 
be.8 




















Sec. 3. Section 1405 of title 10, United States Code, is amended by striking 
out the words “formula 4)” and inserting the words ‘(formulas 4 and 5)” in 
place thereof. 

Sec. 4. Chapter 335 of title 10, United States Code, is amended— 

(1) by adding the following new sentences at the end of section 3297(d) : 
“Such a recommendation shall be based upon ability and efficiency. Not- 
withstanding any other provision of law, a board that is to recommend offi- 
cers for promotion whom it considers to be the best qualified may recom- 
mend only those officers whom it also considers to be fully qualified.” ; 

(2) by amending section 3299(c) by striking out the last sentence. 

(3) by amending the catchline of section 3300 to read as follows: 

**$3300. Commissioned officers: promotion to captain or, in the case of officers 
of Army Nurse Corps, Army Medical Specialist Corps, or Women’s 
Army Corps, major; selection board procedure” ; 

(4) by striking out the words “, captain, or major” in section 3300(a) 
and inserting the words “‘or promotion-list officers of the Army Nurse Corps, 
Army Medical Specialist Corps, or Women’s Army Corps in the regular 
grade of captain” in place thereof; 

(5) by striking out the words “, captain, or major’ in section 3300(b) 
and inserting the words “or a promotion-list officer of the Army Nurse 
Corps, Army Medical Specialist Corps, or Women’s Army Corps in the regu- 
lar grade of captain” in place thereof; 

(6) by adding the following new subsections at the end of section 3300: 

“(d) From promotion-list officers of the Army Nurse Corps, Army Medical 
Specialist Corps, or Women’s Army Corps, as the case may be, in the regular 
grade of captain who are not on a list of officers furnished by the Secretary to 
a selection board under subsection (c), the Secretary may furnish the board the 
names of additional officers, in order of seniority in regular grade. From those 
officers, the board may recommend for promotion to the regular grade of major 
a number of officers, whom it considers to be the best qualified, that is not 
more than 5 percent of the number specified by the Secretary under subsection 
(c) for promotion. If 5 percent of that number is less than one officer, the 
board may recommend one officer under this subsection. An officer who is not 
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on a list of officers furnished to a selection board under subsection (c), and 
who is on a promotion list above an officer who is recommended for promotion 
under this subsection, shall be treated as if consideration under this subsection 
were not consideration for promotion. 

“(e) The number of officers that may be recommended for promotion under 
subsection (c) and (d) may not be more than the number specified by the Secre- 
tary for promotion under subsection (¢).”’; 

(7) by inserting the following new section after section 3300: 


“§3300a. Commissioned officers: promotion to major or lieutenant colonel; se- 
lection board procedure 


“(a) When promotion-list officers in the regular grade of captain or major 
are to be considered, under section 3299 of this title, by a selection board for 
promotion to the next higher regular grade, the Secretary of the Army shall 
furnish to the board a list of promotion-list officers, in order of seniority in regu- 
lar grade, to be considered and shall direct it to recommend a number specified 
by him for promotion. The board shall recommend those officers whom it con- 
siders to be best qualified. However, the number prescribed by the Secretary 
for recommendation must be at last 80 percent of those listed for consideration 
for the first time. 

“(b) From promotion-list officers in the regular grade of captain or major, 
as the case may be, who are not on a list of officers furnished by the Secretary 
to a selection board under subsection (a), the Secretary may furnish the board 
the names of additional officers, in order of seniority in regular grade. From 
those officers, the board may recommend for promotion to the next higher regu- 
lar grade a number of officers, whom it considers to be the best qualified, that 
is not more than 5 percent of the number specified by the Secretary under sub- 
section (a) for promotion. If 5 percent of that number is less than one officer, 
the board may recommend one officer under this subsection. An officer who is 
not on a list of officers furnished to a selection board under subsection (a), 
and who is on a promotion list above an officer who is recommended for promo- 
tion under this subsection, shall be treated as if consideration under this sub- 
section were not consideration for promotion. 

“(c) The number of officers that may be recommended for promotion under 
this section may not be more than the number specified by the Secretary for 
promotion under subsection (a). 

“(d) This section does not apply to the promotion of promotion-list officers 
of the Army Nurse Corps or the Army Medical Specialist Corps to the regular 
grade of major or lieutenant colonel or to the promotion of promotion-list offi- 
cers of the Women’s Army Corps to the regular grade of major.” ; 

(8) by amending section 3303 (d) (3) by striking out the words “the date 
he would have been retired under section 3913 of this title if he were eli- 
gible” and inserting the words “such date as may be requested by him and 
approved under regulations to be prescribed by the Secretary of the Army, 
but not later than the first day of the seventh month after the Secretary 
approves the report of that board” in place thereof ; 

(9) by amending section 3304 by redesignating subsections (b), (c), and 
(d) as subsections “(d)”, “(e)”, and “(f)”, respectively ; striking out the 
words “subsection (d)” in subsection (d), as so redesignated, and insert- 
ing the words “subsection (f)” in place thereof; and inserting the follow- 
ing new subsections: 

“(b) From promotion-list officers of the Army Nurse Corps or the Army 
Medical Specialist Corps, as the case may be, in the regular grade of major who 
are not on a list of officers furnished by the Secretary to a selection board under 
subsection (a), the Secretary may furnish the board the names of additional 
officers, in order of seniority in regular grade. From those officers, the board 
may recommend for promotion to the regular grade of lieutenant colonel a 
number of officers, whom it considers to be the best qualified, that is not-more 
than 5 percent of the number specified by the Secretary under subsection (a) 
for promotion. If 5 percent of that number is less than one officer, the board 
may recommend one officer under this subsection. 

“(c) The number of officers that may be recommended for promotion under 
subsections (a) and (b) may not be more than the number specified by the 
Secretary for promotion under subsection (a).”; 
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(10) by amending section 3305 by redesignating subsections (b), (c), 
(d), (e), and (f), as subsections “(d)”, “(e)”, “(f)”, “(g)”, and “(h)”, 
respectively, and inserting the following new subsections: 

“(b) From promotion-list officers in the regular grade of lieutenant colonel 
who are not on a list of officers furnished by the Secretary to a selection board 
under subsection (a), the Secretary may furnish the board the names of addi- 
tional officers, in order of seniority in regular grade. From those officers, the 
board may recommend for promotion to the next higher regular grade a number 
of officers, whom it considers to be the best qualified, that is not more than 5 
percent of the number specified by the Secretary under subsection (a) for pro- 
motion. If 5 percent of that number is less than one officer, the board may 
recommend one officer under this subsection. 

“(ce) The number of officers that may be recommended for promotion under 
this section may not be more than the number specified by the Secretary under 
subsection (a) for promotion.” ; and 

(11) by striking out the following item in the analysis: 


“3300. Commissioned officers : promotion to captain, major, or lieutenant colonel ; selection 
board procedure.” 


and inserting the following items in place thereof : 


“3300. Commissioned officers: promotion to captain or, in case of officers of Army Nurse 


Corps, Army Medical Specialist Corps, or Women’s Army Corps, major; selection 
board procedure. 


*3300a. Commissioned officers: promotion to major or lieutenant colonel; selection board 
procedure.” 

Sec. 5. The last sentence of section 3442(c) of title 10, United States Code, 
is amended to read as follows: “Selections shall be based upon ability and 
efficiency.” 

Sec. 6. Section 3913 of title 10, United States Code, is amended— 

(1) by amending subsection (a) to read as follows: 

“(a) A deferred officer who is not recommended for promotion under section 
3303 (c) of this title, or an officer who is found disqualified for promotion under 
section 3302(f) of this title, shall, if he has at least 20 years of service com- 
puted under section 3927(a) of this title, be retired, except as provided by sec- 
tion 47a of title 5, on such date as may be requested by him and approved under 
regulations to be prescribed by the Secretary of the Army, but not later than 
the first day of the seventh month after the Secretary approves the report of 
the last board that did not recommend him for promotion to the grade con- 
eerned.”; and 

(2) by amending subsection (b) by striking out the words “so entitled 
to retire” and inserting the words “the date he completes 20 years of serv- 
ive computed under section 3927(a) of this title, or the first day of the 
seventh month after the Secretary approves the report of the last board 
that did not recommend him for promotion to the grade concerned, which- 
ever is later” in place thereof. 

Sec. 7. Section 5707 of title 10, United States Code, is amended by inserting 
the following new sentence at the beginning of subsection (i) : “Recommenda- 
tions for promotion or for continuation on the active list shall be based upon 
ability and efficiency.” 

Sec. 8. Chapter 573 of title 10, United States Code, is amended— 

(1) by adding the following new sentence at the end of each of subsec- 
tions (a) and (b) of section 6382: “However, if he so requests, he may 
be honorably discharged at any time during that fiscal year.”; 

(2) by adding the following new sentence at the end of each of subsec- 
tions (d) and (e) of section 6383: “However, if he so requests, he may 
be honorably discharged at any time during that fiscal year.” ; 

(3) by inserting the words “or, in the discretion of the Secretary of the 
Navy, on any earlier date if the officer so requests” after the words “his 
name is so reported” in section 6384(b) ; 

(4) by adding the following new sentence at the end of section 6401(a): 
“However, if she so requests, she may be honorably discharged at any time 
during that fiscal year.” ; and 

(5) by adding the following new sentence at the end of section 6402(a) : 
“However, if she so requests, she may be honorably discharged at any time 
during that fiscal year.” 

Sec. 9. Chapter 835 of title 10, United States Code, is amended— 

(1) by adding the following new sentences at the end of section 8297(d) : 
“Such a recommendation shall be based upon ability and efficiency. Not- 
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withstanding any other provision of law, a board that is to recommend 
officers for promotion whom it considers to be the best qualified may recom- 
mend only those officers whom is also considers to be fully qualified.” ; 

(2) by amending section 8299 by striking out the words “or (g)” in sub- 
section (a) and inserting the words “, (g), or (h)” in place thereof; by 
striking out the last sentence of subsection (c) ; and by redesignating sub- 
section (h) as subsection “(j)” and inserting the following new subsections: 

“(h) From Air Force nurses or medical specialists, as the case may be, in 
the regular grade of major who are not on a list of officers furnished by the 
Secretary to a selection board under subsection (g), the Secretary may furnish 
the board the names of additional officers, in order of seniority in regular grade. 
From those officers, the board may recommend for promotion to the regular grade 
of lieutenant colonel a number of officers, whom it considers to be the best 
qualified, that is not more than 5 percent of the number specified by the Secretary 
under subsection (g) for promotion. If 5 percent of that number is less than 
one Officer, the board may recommend one officer under this subsection. 

“(i) The number of officers that may be recommended for promotion under 
subsections (g) and (h) may not be more than the number specified by the 
Secretary for promotion under subsection (g).”; 

(3) by amending the catchline of section 8300 to read as follows: 


“§ 8300. Commissioned officer: promotion to captain or, in the case of certain 
female officers, major ; selection board procedure” ; 

(4) by striking out the words “, captain, or major” in section 8300(a) 
and inserting the words “or female promotion-list officers (other than those 
designated under section 8067 (a)—(d) or (g)—(i) of this title in the regular 
grade of captain” in place thereof ; 

(5) by striking out the words “, captain, or major” in section 8300(b) 
in inserting the words “or a female promotion-list officer (other than one 
designated under section 8067 (a)-—(d) or (g)-(i) of this title) in the 
regular grade of captain” in place thereof ; 

(6) by amending section 8300 by striking out subsection (d) and inserting 
the following subsections in place thereof : 

“(d) From female promotion-list officers (other than those designated under 
section 8067 (a)—(d) or (g)-—(i) of this title) in the regular grade of captain 
who are not on a list of officers furnished by the Secretary to a selection board 
under subsection (c), the Secretary may furnish the board the names of addi- 
tional officers, in order of seniority in regular grade. From those officers, the 
board may recommend for promotion to the regular grade of major a number 
of officers, whom it considers to be the best qualified, that is not more than 5 
percent of the number specified by the Secretary under subsection (c) for promo- 
tion. If 5 percent of that number is less than one officer, the board may recom- 
ment one officer under this subsection. An officer who is not on a list of officers 
furnished to a selection board under subsection (c), and who is on a promotion 
list above an officer who is recommended for promotion under this subsection, 
shall be treated as if consideration under this subsection were not consideration 
under this subsection were not consideration for promotion. 

“(e) The number of officers that may be recommended for promotion under 
subsections (c) and (d) may not be more than the number specified by the 
Secretary for promotion under subsection (c).”; 

(7) by inserting the following new section after section 8300: 


“$ 8300a. Commissioned officer : promotion to major or lieutenant colonel; selec- 
tion board procedure 


“(a) When promotion-list officers in the regular grade of captain or major 
are to be considered, under section 8299 of this title, by a selection board for 
promotion to the next higher regular grade, the Secretary of the Air Force shall 
furnish to the board a list of promotion-list officers, in order of seniority in 
regular grade, to be considered and shall direct it to recommend a number 
specified by him for promotion. The board shall recommend those officers whom 
it considers to be the best qualified. However, the number prescribed by the 
Secretary for recommendation must be at least 80 percent of those listed for 
consideration for the first time. 

“(b) From promotion-list officers in the regular grade of captain or major, as 
the case may be, who are not on a list of officers furnished by the Secretary toa 
selection board under subsection (a), the Secretary may furnish the board the 
names of additional officers, in order of seniority in regular grade. From those 
officers, the board may recommend for promotion to the next higher regular 











3622 


grade a number of officers, whom it considers to be the best qualified, that is 
not more than 5 percent of the number specified by the Secretary under subsec- 
tion (a) for promotion. If 5 percent of that number is less than one officer, 
the board may recommend one officer under this subsection. An officer who is 
not on a list of officers furnished to a selection board under subsection (a), and 
who is on a promotion list above an officer who is recommended for promotion 
under this subsection, shall be treated as if consideration under this subsection 
were not consideration for promotion. 

“(c) The number of officers that may be recommended for promotion under 
this section may not be more than the number specified by the Secretary for 
promotion under subsection (a). 

“(d) This section does not apply to the promotion of female promotion-list 
officers (other than those designated under section 8067 (a)—(d) or (g)—(i) of 
this title) to the regular grade of major or to the promotion of female promotion- 
list officers designed under section 8067 (e) or (f) of this title to the regular 
grade of lieutenant colonel.” ; 

(8) by amending section 8303(d) (3) by striking out the words “the date 
he would have been retired under section 8913 of this title if he were eligible” 
and inserting the words “such date as may be requested by him and ap- 
proved under regulations to be prescribed by the Secretary of the Air Force, 
but not later than the first day of the seventh month after the Secretary 
approves the report of that board” in place thereof ; 

(9) by amending section 8305 by redesignating subsections (b), (c), (d), 
(e), (f), (g), and (4) as subsections “(d)”, “(e)”, “(f)”, “(gz)”, “(Ch)”, 
“(i)”, and “(j)”, respectively, and inserting the following new subsections: 

“(b) From promotion-list officers in the regular grade of lieutenant colonel 
who are not on a list of officers furnished by the Secretary to a selection board 
under subsection (a), the Secretary may furnish the board the names of addi- 
tional officers, in order of seniority in regular grade. From those officers, the 
board may recommend for promotion to the next higher regular grade a number 
of officers, whom it considers to be the best qualified, that is not more than 5 
percent of the number specified by the Secretary for promotion under subsection 
fa). If 5 percent of that number is less than one officer, the board may recom- 
mend one officer under this subsection. 

“(ce) The number of officers that may be recommended for promotion under 
this section may not be more than the number specified by the Secretary under 
subsection (a) for promotion.” ; and 

(10) by striking out the following item in the analysis: 


“8300. Commissioned officers: promotion to captain, major, or lieutenant colonel; selec- 
tion board procedure.’ 


and inserting the following items in place thereof : 


“8300. Commissioned officers: promotion to captain or, in the case of certain female 
officers, major; selection board procedure. 

“8300a. Commissioned officers: promotion to major or leutenant colonel; selection board 
procedure.” 

Sec. 10. The last sentence of section 8442(c) of title 10, United States Code, 
is amended to read as follows: “Selections shall be based upon ability and 
efficiency.” 

Sec. 11. Section 8913 of title 10, United States Code, is amended— 

(1) by amending subsection (a) to read as follows: 

“(a) A deferred officer who is not recommended for promotion under section 
8303(c) of this title, or an officer who is found disqualified for promotion under 
section 8302(f) of this title, shall, if he has at least 20 years of service computed 
under section 8927(a) of this title, be retired, except as provided by section 47a 
of title 5, on such date as may be requested by him and approved under regula- 
tions to be prescribed by the Secretary of the Air Force, but not later than the 
first day of the seventh month after the Secretary approves the report of the 
last board that did not recommend him for promotion to the grade concerned.” ; 
and 

(2) by amending subsection (b) by striking out the words “so entitled to 
retire” and inserting the words “the date he completes 20 years of service 
computed under section 8927(a) of this title, or the first day of the seventh 
month after the Secretary approves the report of the last board that did not 
recommend him for promotion to the grade concerned, whichever is later” 
in place thereof. 

Sec. 12. Section 1431(c) of title 10, United States Code, is amended by striking 
out the second sentence and inserting the following sentences in place thereof: 
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“Unless made under section 1433, the change or revocation is not effective if he is 
retired or becomes entitled to retired or retainer pay within five years after the 
date of the change or revocation. However, a change or revocation made by an 
officer who is retired under section 1294 of this title is effective if made at such 
a time that it would have been effective had he been retired on the earliest date 
prescribed for an officer of his kind by section 3915, 3916, 3921, 6376, 6377, 6379, 
6396, 8915, 8916, or 8921, as the case may be, of this title.” 

Passed the Senate July 27, 1959. 

Attest : 

FELTON M. JOHNSTON, Secretary. 

Mr. Kitpay. The purpose of 8. 1795, as amended by the Senate, 
is to establish an additional method by which regular officers in the 
armed services in the grade of colonel and lieutenant colonel and 
certain female majors may be involuntarily retired. 

I think I should say at the outset that while this bill applies to all 
four services, it is really an Air Force measure since none of the 
other three services intend to use the authority contained in the 
proposal for the present. 

Under existing law, Regular officers in the Army and Air Force 
who have twice failed of selection for promotion to the permanent 
grade of colonel remain on active duty until the completion of 28 
years of promotion list service. Colonels who have twice failed of 
selection for promotion to brigadier general remain on active duty 
until they complete 30 years of promotion list service. 

At present, permanent lieutenant colonels in the Air Force are be- 
ing twice failed to the next higher permanent grade of colonel at an 
average of 20 years of service. “The sec ond failure for permanent pro- 
motion to brigadier general by colonels in the Air Force occurs in 
about the 25th) year of service. 

Under the proposed legislation, as amended, the Secretary of each 
service would be given the authority to convene boards to involun- 
tarily retire twice failed heutenant colonels and colonels and certain 
female majors. However, the board may only select for involuntary 
retirement a maximum of 20 percent of the twice failed officers in each 
grade. 

There are other features of the bill which will require our attention, 
including a below the zone selection proposal and other changes in 
the promotion law. 

However, the basic purpose of the legislation is to eliminate, through 

board selection process, certain Regular officers in the grade of 
colonel and lieutenant colonel who cannot perform their duties in a 
manner commensurate with the responsibilities of the grades in which 
they are now serving, under today’s standards. 

The subcommittee will recall’ that this legislation stems from the 
studies and recommendations of the Cordiner Committee. 

I think the subcommittee will also recall that there is a present 
method by which officers can be involuntarily retired under a “show 
cause” procedure. 

An officer selected to show cause must be accorded a fair hearing 
before a board. 

Before he receives a notice to show cause his name will have been 
recommended by a board of inquiry made up of general officers. 
The rec ommendation of the board of inquiry is then referred to a 
board of review of at least five general officers. If this board recom- 
mends nonretention it is submitted to the Secretary of the Air Force 
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or the Secretary of the Army, as the case may be, for final determina- 
tion, 

This “show cause” procedure will not be eliminated by this proposal. 

There is no authority for a “show cause” action for Regular officers 
of the Navy and Marine Corps who have completed 20 years of serv- 
ice. Officers in the Navy and Marine Corps with less than 20 years 
of service may be recommended for nonretention by selection boards. 

The Department of Defense, however, takes the position that the 
show cause procedure is not effective in reaching the marginal officer 
that this bill is intended to reach. 

No officer will be retired under this bill who is not qualified for 
retirement pay. 

The bill only applies to permanent promotion passovers, and Regu- 
lar officers. 

The first witness this morning is Assistant Secretary of Defense 
Mr. Finucane. 

Will you come around, Mr. Secretary. 

Glad to have you with us, Mr, Secretary. 

Secretary Finucane. It is a great pleasure. 

Mr. Kupay. You may proceed. Go ahead with your statement. 

Secretary Finucane. Thank you very much. 

Mr. Chairman and gentlemen of the committee, it is a privilege for 
me to appear before you today in support of S. 1795, a bill to revise 
existing laws governing promotion and involuntary retirement of offi- 
cers of the Regular components of the Armed Forces. 

You may recall that during the course of the hearings on the mili- 
tary pay bill in the 85th Congress there was extensive discussion con- 
cerning additional proposed personnel legislation then under consid- 
eration by the Department of Defense. The bill now before you con- 
tains the changes to existing law which the Department of Defense 
considered necessary to achieve its objectives. It is also in keepin 
with the quality concept expressed by the Cordiner Committee ad 
discussed at length before you in the hearings on Public Law 85-422. 

I propose to discuss the fundamental reasons for this bill and what 
me Department of Defense expects to accomplish if it is enacted into 

aw. 

Existing law permits officers in the permanent grade of colonel or 
captain (USN) to be retained until they have completed 30 years of 
service regardless of the number of times they have been considered 
but not selected for the next higher grade. Bectienien officers in the 
permanent grade of lieutenant colonel in the Army and Air Force, 
and commander and lieutenant colonel in the Navy and Marine Corps, 
are retained until they have completed 28 and 26 years of service, re- 
spectively; and, depending on their branch of service, women officers 
in the permanent grade of major and lieutenant commander are re- 
tained until they have completed 25 years of service. The intent be- 
hind these provisions of existing law is to protect and retain com- 

tent officers in those grades who could not be promoted to the next 

igher grade because of lack of vacancies for promotion. The De- 
partment of Defense believes, however, that these provisions for reten- 
tion also operates in some cases to keep on the active list some officers 
whose performance in the grades concerned does not equal the poten- 
tial expected of them when they were promoted. 
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PURPOSE OF §8, 1795 


S. 1795 is essentially an officer personnel “quality control” measure 
which when compared to existing law will— 

1. Provide for the Army and Air Force a more flexible, less 
restrictive procedure for involuntary retirement of the least effec- 
tive officers in the permanent grades of colonel and lieutenant 
colonel, and, on a comparable basis in the women’s services, offi- 
cers in the permanent grades of lieutenant colonel and major. 
The bill would also extend the same authority and procedures 
to the Navy and Marine Corps. 

2. Accord increased recognition and incentive for officers of 
outstanding ability. 


RELATIONSHIP OF PAY AND QUALITY CONSIDERATION 


In the Armed Forces all officers in the same pay grade receive the 
same rate of basic pay depending upon length of service. This prin- 
ciple makes it essential that the duty performance of every officer be 
of such quality as to justify this equalizing aspect of the pay sys- 
tem. 

Good management alone requires this result, apart from considera- 
tions of the public interest in an officer corps of the highest quality. 
Only by requiring uniformly high standards of performance can the 
result be avoided of a marginal or mediocre officer being retained and 
paid the same or greater rate of compensation than the competent, 
productive officer. 


INVOLUNTARY RETIREMENT OF CERTAIN OFFICERS WITH MORE THAN 20 
YEARS’ SERVICE 


The most important provisions of S. 1795 are those dealing with 
the selective, involuntary retirement of certain officers with more than 
20 years’ service, who are in the permanent grades of colonel or cap- 
tain (USN), lieutenant colonel or commander, and, additionally, in 
the women’s services, major or lieutenant commander. 

These provisions are limited in application to officers in the grades 
I have mentioned because in the lower grades in all services the elimi- 
nation or retirement of an officer from the active list is already re- 
quired by law if the officer is twice “passed over” for permanent pro- 
motion to the next higher grade. In effect, S. 1795 extends that system 
on a discretionary basis to the higher grades. 


PROCEDURE UNDER 8. 1795 


S. 1795 would augment existing law pertaining to involuntary re- 
tirement of officers with more than 20 years’ service by authorizing 
the service Secretaries to convene, not more often than once each fiseal 
year, a board of five general or flag officers to consider for continuation 
on the active list officers in the permanent grade of colonel or captain, 
lieutenant colonel or commander, and certain women officers in the 
permanent grade of major,or lieutenant commander who have failed 
twice of selection for permanent promotion to the next higher grade. 
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From among the officers considered, the board must select for con- 
tinuation at least 80 percent. Any officer not selected for continua- 
tion would be retired not later than 6 months after the Secretary ap- 
proved the report of the board. 

The provisions for selective continuance or retirement of the offi- 
cers concerned are permissive and entirely in the discretion of the 
service Secretaries. Thus should a service Secretary desire to continue 
all such officers on the active list to meet the needs of the service, no 
board need be convened and such officers could be retained until they 
have reached the periods of service otherwise provided by law for 
their involuntary retirement. 


INCREASED INCENTIVE FOR OFFICERS OF OUTSTANDING ABILITY 


Because there are limitations on the number of officers who can 
be promoted in a given period, S. 1795 contains three provisions which 
are collectively intended to extend increased recognition and incentive 
for outstanding officers. These provisions place maximum emphasis 
on ability and efficiency and provide for the advancement of only 
those officers considered best qualified. The provisions are: 

1. Specifically requiring, in all services, that recommendations 
for promotion shall be based upon “ability and efficiency”; 

2. Requiring in the Army and Air Force the use of the “best 
qualified” system for promotion to grades above captain. By law, 
use of the “best fitted” system for promotion is already required 

in the Navy and Marine Corps; 

3. Authorizing the Army and Air Force to select from below 
the normal permanent promotion zone those officers who, because 
of their outstanding qualities, should be promoted ahead of their 
contemporaries. The number of officers so selected would be lim- 
ited to 5 percent of the total number of selections which the 
Secretary of a service has directed to be made. The Navy and 
Marine Corps already have this authority. 


OTHER CONSIDERATIONS INVOLVED 


Two other important considerations arise in connection with S. 1795 
which I believe require expression of the views of the Department of 
Defense. These are: 

1. Whether its enactment could reasonably be regarded as a 
“breach of faith” to the detriment of officers now in service, par- 
ticularly those with more than 20 years’ service; and 

2. Whether it would materially lessen the security incentive 
aspect of military service so as to discourage young persons of 
the desired quality and potential from undertaking a military 
career. 

We have earnestly considered both these aspects. It has been con- 
cluded that neither of these considerations is sufficient to override the 
more important issues at stake; that is, the public interest in an officer 
corps composed throughout of persons whose professional ability and 
contribution fully meet the high standards which must apply to the 
career officer; and who would make a constant try toward bettering 
their professional capabilities and thus further the working efficiency 
of the Armed Forces. 
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We believe that we cannot afford to tolerate mediocrity in any form, 
either in peace or war. As we strive to achieve and maintain maxi- 
mum defense preparedness in this age of world tensions in anticipation 
of battle or comparable emergency, we feel that we can and must 
demand, and expect, high standards of performance from our officer 
corps. 

As to whether enactment of S. 1795 might operate to lessen the 
security incentive aspect of a military career, the Department of De- 
fense is confident that this will not be the case. With the enactment 
of the military pay bill of 1958, levels of pay have been provided for 
the higher grades which careerwise offer a very significant. financial 
incentive. Greater emphasis has been placed on achievement and less 
on the total number of years a person has been in service. The kind 
of officer the services are seeking to attract has confidence in his ability 
and is more than willing to have his future success depend on his 
ability, hard work, and initiative. He wants the opportunity to ad- 
vance on his merits and to receive a recognition on the basis of per- 
formance rather than length of time in service. He does not place 
excessive reliance on “security” by making it the sole or even major 
consideration in his choice of a career. We believe that he will will- 
ingly accept the stiffer career competition implicit in this bill. 


CONCLUSION 


In conclusion, Mr. Chairman, may I stress this final point: 

S. 1795 is a long-range, permanent measure to provide more flexi- 
bility in the quality control of Regular officers. 

We believe the changing times and needs of the military services 
make this legislation essential. 

The Department of Defense believes that there are sufficient safe- 
guards written into the bill, including the boards of not less than five 
general or flag-rank officers, to assure continued fair and equitable 
treatment of any officer who might be affected by its provisions. 

In terms of implementation, projected use of this legislation varies 
among the services. The Air Force expects to begin to use this legis- 
lation immediately should you see fit to have it enacted intolaw. On 
the other hand, while the Army does not plan immediate implementa- 
tion it. does feel that the proposed legislation provides useful authority 
for possible future contingencies. For the Navy and Marine Corps, 
this will provide permanent legislation to be effective upon the expira- 
tion, on June 30, 1965, of Public Law 86-155, which originated in H.R. 
4413. As you may recall, the acute “hump” problem which existed in 
those two services required a temporary and broader authority than 
is contained in the bill now under your consideration. 

I would like to emphasize that this bill will not be used for the pur- 
pose of creating vacancies for promotion to the grades of colonel and 
lieutenant colonel. Neither will the provisions of S. 1795 be used 
for the elimination of Regular officers from the active list due to any 
reduction in the size of the Armed Forces in the future. 

There will, of course, be vacancies generated by the action of the 
continuation boards which this bill would authorize. However, since 
the convening of the boards is permissive and there is a specified 
minimum percentage of the number of officers considered who must 
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be continued, there will be no “wholesale” retirement for the purpose 
of creating vacancies. 

Mr. Chairman, this concludes my statement. I will be very glad to 
answer any questions, after which the service representatives will 
testify further regarding this bill and its proposed implementation. 
Because of the primary and immediate interest of the Department of 
the Air Force—they want the early implementation of this bill—the 
Department of Defense has asked that Department to represent it in 
the detailed discussion of the bill. 

Thank you very much, Mr. Chairman. 

Mr. Kitpay. Thank you, Mr. Secretary. I am sure other members 
of the committee will have questions with reference to the implemen- 
tation and the mechanics of the bill. 

I hope that the questions addressed to the Secretary will be on ques- 
tions of policy involved, which would be within the area of the 
Secretary’s major concern about the bill. 

Secretary Finucang. Thank you. 

Mr. Kitpay. Now, of course, you call this a continuation board. 
You select the board to determine those lieutenant colonels and 
colonels who shall be continued in the service. Of course, that results 
in the selection of those who are to be eliminated. 

Secretary Finucane. That is correct. 

Mr. Kirpay. So that in essence you pluck them out, but you con- 
vene it to consider everybody within this category, Mr. Secretary. 

Secretary Frnucane. Consider everybody in the category, Mr. 
Chairman, who has been twice passed over for promotion and is in 
the so-called sanctuary years, between his 20 and his 28 or 30 years, 
as the case may be, and select to continue on at least 80 percent, and 
as many more as would be required to maintain the level of officers in 
those grades which the Secretary sees fit. And in event there were not 
too many and not the incentive to remove some of the less effective offi- 
cers, everybody can be continued. 

Mr. Kiupay. Then there is to be no embarrassment by reason of the 
fact that the board considers the man, because they are all going to be 
considered ? 

Secretary Finucane. Everybody would be considered, sir, who had 
been passed over twice. 

Mr. Kizpay. Now, in consideration for selection below the zone of 
consideration, was that a departmental proposal or was it added by 
the Senate? How did it get in the bill? 

Secretary Finucane. We would like very much in the Department 
to select 5 percent below the zone. The Navy and the Marine Corps 
presently can do it and the other two services in fact do do it now for 
temporary promotion. As long as we have with us temporary pro- 
motion, we can effect a 5-percent promotion from the below the zone 
and are in fact doing it, Mr. Chairman. 

The only thing that might arise in the future, if we did away with 
the temporary grades, which we now use, we would then have to 
come to you and get permission to make permanent promotions from 
below the zone, so we would like to have that in effect now, if we 
could. 

Mr. Kitpay. I was just. wondering how something that is not ger- 
mane to the main purpose and the one you consider to be urgent got 
into this bill ? 
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Secretary Finucane. Well, how did it get in? 

Colonel Esky Colonel Robbins, of Mr. Finucane’s office. 

It was contained in the original bill, Mr. Chairman, as one of the 
quality concepts of the Cordiner Committee for increased incentive. 

Mr. Kixtpay. Of course, it has nothing to do with the elimination of 
the substandard lieutenant colonel and colonel who has not yet served 
what he regards as his guaranteed tour ¢ 

Secretary Finucane. That is correct, Mr. Chairman. However, it 
does enable us to pick outstanding officers to whom we might look for 
leadership of the entire officer corps at an earlier age, which we are 
presently dong now, incidentally. 

Mr. Kitpay. Have you considered the fact that you could possibly 
thereby be stymieing another officer who will then be subject to being 
plucked out under the boards you are creating ¢ 

Secretary Finucane. We have considered the fact, Mr. Chairman, 
that any time we promote from below the grade we are lessening the 
opportunities of those who are within the zone to that extent, the 5 
percent. 

We feel that we must bring along in the services the most outstand- 
ing young officers and get them into the general officer grade if they 
are to continue up to two and three stars, and eventually we hope, 
develop the potential of being chiefs of staff. 

Mr. Kitpay. Of course, when you select from below the zone you 
say you are lessening the chance. 

Secretary Finucane. We are lessening the available general officer 
billets; yes, sir. 

Mr. Kitpay. I don’t believe it operates as a passover, does it? 
While—that is a detail, and we will get into that later, Mr. Secretary. 

Secretary Finucane. Well, there would be fewer general officer 
billets open for those available within the zone of consideration, to 
the extent that we picked up officers below the zone; yes, indeed, Mr. 
Chairman. 

Mr. Kirpay. Well, isn’t there another question involved? Granted 
that under the Officer Personnel Act of 1947 this result might not 
happen, but under the Arends Grade Limitation Act, whenever you 
bring a man up from below the zone you fill one of the slots available 
under the finite numbers under the Arends Act. 

Secretary Fryucane. That is correct, sir. 

Mr. Kitpay. Therefore, you stymied another man. You started 
his thirty and a five running on him. You created the fellow who is 
going to serve the selection out. 

Secretary Finucane. That is correct, Mr. Chairman. 

Mr. Kitpay. But you still feel it is logical to put in this bill for 
the elimination of odhtete a provision which—maybe I should say in 
my concept—is creating another group of people upon whom this 
board is going to have to act on in the future ? 

Secretary Finucane. It is my feeling, Mr. Chairman, that the 
paramount requirement of the service is to bring the exceptional man 
along. And to the extent that we harm one in the zone who other- 
wise might take the place of the exceptional officer, we are doing him 
some injustice, but we feel that the requirements of the service must 
be paramount in this area. 

Mr. Kupay. I will have more of that for the working level of the 
services. 








3630 


Secretary Finucane. Thank you, Mr. Chairman. 

Mr. Kitpay. Thank you. 

Mr. Gavin. 

Mr. Gavin. Well, I think for the record we should have explained 
exactly what you mean by below the zone. 

Secretary Frnucane. There are zones set every year, Mr. Gavin 
depending on the number of years a man has been in grade—and I 
can give you the specific years, but they vary with the services. After 
a ran has been a colonel for so many years he then comes into a zone 
in which he is eligible to be made a general officer. And the same 
ay apply in the Navy terminology. So it is the same for every- 

y. 

There are outstanding officers—and again it varies in the services, 
but they have had a minimum number of years but are not in the 
zone for consideration. We would like to pick 5 percent—that is 1 
out of 20—from below the regular zone of consideration and move 
him up to colonel and then general officer. It is through this vehicle 
we have been able to get some of our more brilliant young officers 
promoted to general rank far earlier than their contemporaries. 
And you know many of them, Mr. Gavin. They have moved along 
rapidly up to three- and four-star rank at an early age. It is from 
that group that we generally get our outstanding leaders. 

Now, we musn’t assume that every one of those people is going to 
remain outstanding. The selection is based on the best judgment of 
our boards and our secretaries at that time. And in most cases they 
do go ahead and fulfill the service expectation of them. 

In other cases they do not, of course, being human. 

Mr. Gavin. At the present time you are not picking any officers 
below the zone? 

Secretary Fryucane. Oh, we are, indeed, sir. We are picking 5 
percent, or one officer 

Mr. Gavin. Then what do you need this legislation for ? 

Secretary Finucane. The reason we need this legislation is it is 
presently in effect in the Navy and Marine Corps, and we are picking 
these people in the Army and the Air Force by giving them tempo- 
rary promotions. This bill applies to the regular, permanent pro- 
motions. Now, if the time comes—and I presume it will, and before 
too long, because it is narrowing all the time, that a permanent pro- 
motion becomes in fact a change of rank, then we could not use tem- 
porary promotions from below the zone; is that correct? 

Colonel Rogsrns. Yes, sir. 

Mr. Kitpay. Mr. Hardy. 

Mr. Harpy. Thank you, Mr. Chariman. 

Mr. Secretary, on page 5 of your statement, the very last sentence, 
you say “We believe that he will willingly accept stiffer career com- 
petition implicit in this bill,” and you refer back, apparently, to the 
antecedent to the pronoun “he” up there a ways, and which says “The 
kind of officers the services are seeking to attract.” 

So you are thinking in that statement entirely of your future input; 
is that right? 

Secretary Finucane. Yes. 

Mr. Harpy. So that the officers currently on duty who would be 
affected by this wouldn’t be so happy about it; is that right? 
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Secretary Finucane. I think it is fair, Mr. Hardy, to state that 
the person who is going to be involuntarily eliminated through this 
process is going to be disappointed to a certain degree. 

May I point this out to you, sir, when a man passes 20 years he 
then with no incentive to improve himself, or even to put forth any 
great effort, presently can stay there 8 to 10 years as the case may be. 

If this law is passed, at least this effect will happen, that the man 
will keep trying to be in that possibly upper four-fifths of his con- 
temporaries simply to stay on duty. So there is an incentive that is 
built into this bill which the officer, himself, will recognize and know. 
And we feel that that is a control, a quality control in itself, to keep 
that incentive back of all the colonels to stay up at least in the top 
80 percent of the class. ' 

Mr. Harpy. I recognize that point you are making, Mr. Secretary, 
very well, But I am inking in terms of the contention that we are 
taking away something that the officer already has, in that we are sub- 
jecting him to elimination through a sort of plucking procedure which 
now doesn’t apply to him at the present time. He can go merely 
along at the present time. 

(Secretary Finucane nods. ) 

Mr. Harpy. Whereas, if you impose this, aren’t you taking away 
something that he already has? 

Secretary Finucane. Mr. Hardy, we are taking away something 
that he has if he feels that he was going to just hang on until the 
bitter end. However, nobody is going to be retired in this bill who 
does not get his pension. So we are not taking—what we are taking 
away is some last few years of service, and, indeed 

Mr. Harpy. You are taking away a period of active service to any 
of those who are plucked out. 

Secretary Finucane. That is right, and the ones that are plucked 
out are the least desirable officers and we think in the interest of the 
service that we should do that. 

Mr. Harpy. So aren’t you in effect stigmatizing them? If you ap- 
plied it to the ones that are coming in I can understand fully your 
expression. 

Secretary Finucane. I think, sir, the word “stigmatizing” desires 
some analysis. 

yaw that gets to be a colonel or a captain has performed a 
very significant career pattern. He has been through some very, very 
difficult and strict selection boards up to that time, and, indeed, he 
has equipped and qualified himself very well. I personally have al- 
ways felt and feel that any man who makes that grade and retires 
has very honorably discharged his duties, unless he is relieved for 
cause. 

And this is the very heart of this bill. There is nobody here re- 
lieved—nobody is accused of anything. 

Now, in the present system of eliminating lesser officers by board 
action, they are in fact removed for cause. So we think that this is an 
excellent quality control, something that is going to do the services a 
great deal of good, without the radical removal of officers that we 
were forced to take in the Navy hump bill. There are fairly few of- 
ficers involved here, Mr. Hardy. 
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Mr. Harpy. Oh, I understand that, Mr. Secretary. But I can see 
some problems in the eyes of the officers that are affected by it. 

Now, on page 6, there is a paragraph. You said: 

I would like to emphasize that this bill will not be used for the purpose of 
creating vacancies for promotion to the grade of colonel and lieutenant colonel. 
Neither would it be used for elimination of Regular officers from his active list 
due to any reduction in the size of the Armed Forces. 

Ts there any language in the bill that prevents it from being so used, 
or is that purely a policy statement ? 

Secretary Finucane. The 20 percent is of some protection and while 
it would be imposition for me to guarantee actions as to people that 
might come on many years after we have left here, it does seem that 
the Air Force’s order of magnitude, if I might use that word, seems 
to be about. somewhere between 100 and 200 lieutenant colonels and 
25 colonels. So this is not contemplated to be of any widespread use. 

Likewise, the Navy will have to have some vehicle of this kind in 
1965 when their hump legislation expires. 

And I personally believe the Army will use this. They say they 
don’t have to, but I think that in the future they will use it, because 
they will find it a very much more equitable and a fairer bill to the 
officers that are not quite as good as they should be than the present 
board system, which does have the stigma with it. 

Mr. Harpy. But back again to the question that I raised with respect 
to the last paragraph of your statement, that is based on a policy deci- 
sion and there isn’t anything in the bill 

Secretary Frxvoane. Just the 80 percent, sir? 

Mr. Harpy. That would prevent it from being used in exactly those 
fashions, now; is that right ? 

Secretary Finucane. Just the 80 percent, sir. 

Mr. Harpy. But to the extent of your permissiveness? 

Secretary Finucane. To the extent of the 80-percent limitation 
they could be eliminated ; yes, sir. 

Mr. Harpy. So that your successors in the Defense Department 
might decide to operate differently, within that percentage limitation. 

retary Finucane. Within the 80 percent; yes. 

Mr. Harpy. Thank you, Mr. Chairman. 

Secretary Frnucane. Is that correct? 

Colonel Rossrns. That is correct. 

Mr. Kripay. Mr. Osmers. 

Mr. Osmers. Mr. Chairman. 

Secretary Frvucane. Yes, Mr. Osmers. 

Mr. Osmers. I wonder if Mr. Finucane can gice us some idea of the 
number of officers that will be effected in the various services? 

Secretary Finucane. Yes, sir. 

Mr. Osmers. By this legislation? 

. ney Finvcang. Yes, sir; I will give you the exact figures, 
if I may. 

ee . While Mr. hom era is getting out figures, I would 
a ry some general figures on the ave time in grade 
that these officers haere served. Bic 

Secretary Frvucanz. Your first question. We have in the Army, 
from colonel to brigadier general, 1,000, of people in the iwhoo-peeeed: 
oyer category. And lieutenant colonels to colonel, 214. 
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Mr. Osmens. Now, 214. 

Secretary Finucane. Yes, sir. 

Mr. Osmers. Colonels and lieutenant colonels? 

Secretary Fryvucane. There are 1,000 colonels. 

Mr. Osmers. One thousand colonels? ‘ 

Secretary Frnucant. Who have been passed over twice and are 
in the zone. 

Mrs. Osmers. Right. 

Secretary Frvucanne. That is correct? 

Colonel Rossrns. That is correct. 

Secretary Frnucans. There are 214 lieutenant colonels in the Army 
who oy om passed over twice. 

Mr. Osmers. All right. 

Secretary Finucane. And are in the zone. 

Mr. Osmers. All right. 

Secretary Finucane. In the Air Force, there are 700 colonels who 
are passed over twice. 

Mr. Osmers. Yes. 

Secretary Finucane. And there are 1,200 lieutenant colonels. 

The second question, sir? 

Mr. Osmers. Well, now, we are talking here approximately in terms 
of 8,000 officers—3,114? 

Secretary Finucane. Yes, sir. 

Mr. Osmers. Officers. So that if you applied the 20 percent to that 
you would come up with a figure slightly in excess of 600 officers, if it 
were used to the maximum degree in the Army and in the Air Force? 

Secretary Finucane. Correct. 

Mr. Osmers. Now, approximately what is the average time—— 

Secretary Finucane. I would be delighted to give that to you, sir. 

Mr. Osmers. All right. 

Secretary Finucane. In the Army, in the first category—in the 
lieutenant colonels, 26 years. 

Mr. Osmers. That is their total Army service, and not their service, 
of course, as lieutenant colonels. 

Secretary Finucane. No, no, no. 

Mr. Osmers. How much time would they have had as lieutenant 
colonels ? 

Secretary Finucane. Oh. 

Colonel Rosgins. It would be about 5 years. 

Secretary Finucane. It might be about 5 years. 

Colonel Rozprns. Yes. 

Secretary Finucane. It would be about 5 years, because the 21 
years is mandatory to be considered for promotion from permanent 
major to permanent lieutenant. colonel. 

Mr. Osmers. All right. 

Secretary Finucane. In the Army, 28 years. 

Mr. Osmers. That would give them how many years? 

Secretary Finucane. They would have had about 3 years in grade. 

Mr. Osmers. Three years. 

Secretary Finucane. Now, in the Navy—— 

Mr. Osmzrs. Let us have the Air Force. 

Secretary Finucane. In the Navy, from lieutenant commander to 
commander, 19 years; from captain to admiral, 30 years. 
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Marine Corps, lieutenant colonels to colonels, 18 years; and colonels 
to brigadier generals, 24 years. 

Mr. Osmers. All right. 

Secretary Finucane. Now, those are low because they are affected 
by the hump legislation which has been passed. 

Now, in the Air Force, similar figures: 22.6 years for the lieutenant 
colonels to colonels, and 23.4 years for the colonels to brigadier gen- 
erals. 

Mr. Osmers. Now 

Mr. Kipay. Will the gentleman excuse me ? 

You didn’t get the figures of average service for the Air. 

Mr. Osmers. I believe Mr. Finucane said 22 

Secretary Finucane. 0.6. 

Mr. Osmers. 0.4 for: 

Mr. Kitpay. Twenty-six, lieutenant colonels, in the Army, and 28 
for colonels in the Army. 

Secretary Finucane. That is correct. 

Mr. Kirpay. Is the average service that this group now has? 

Secretary Finucane. Yes, sir. 

Mr. Kinpay. I didn’t think you had given a comparable figure for 
the Air. 

Secretary Fryucanre. Comparable figures for the Air: lieutenant 
colonels to colonels, 22.6, and the colonels to brigadier generals, 23.4 
years. 

Mr. Osmers. Now, these figures in general, then, Mr. Finucane, 
would indicate that these officers had reached their present rank within 
the past 5 years, roughly ? 

Secretary Finucane. That is correct, Mr. Osmers. 

Mr. Osmers. It has been my general understanding that over the 
past 5 years, because of the hump, it has been a very, very difficult or, 
shall we say, it has been a very selective process which brought promo- 
tions during the last 5 years, just from the sheer numbers that have 
been involved in the lower rank ? 

Secretary Finucane. That is correct. 

Colonel Rosgrns. That is right. 

Mr. Osmers. Now, would you say that the main purpose of this 
legislation was to create spaces for younger officers or to improve the 
quality of this top group ? 

Secretary Fryucane. It is our hope to use this permissive legisla- 
tion, if passed, very sparingly to eliminate only the very bottom in 
these grades. It is a positive action. It is not done to make vacancies. 
It is not done to reduce the size of the services. It is not done even 
to have fewer officers. It is done to help us, to give us a vehicle for 
eliminating some of our weakest officers in these grades, where they 
are now protected against competition by the so-called sanctuary. 

Mr. Osmers. May I ask you this one question ? 

Secretary Finucane. Yes, sir. 

Mr. Osmers. Which I realize some amount of guesswork, and some 
intuition with regard to the future. 

Do you feel that if this legislation is enacted, as you have proposed 
it, it will speed the voluntary retirement of officers who have lost 
the high degree of motivation that the services feel they need ? 

Secretary Frnucane. This is a speculative area. My guess is that 
the person that we are trying to retire is a person who is of the least 
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value to you and probably he will try to stay on as long as he can. 
But that is purely a conjecture on my part, Mr. Osmers. 

Mr. Osmers. In other words, you really have in mind the in- 
dividual that is sometimes said to eae found a home in the services? 

(Secretary Finucane nods.) 

Mr. Osmers. And intends to live in there until the very last minute; 
is that correct ? 

Secretary Finucane. We believe that, sir. And we believe also— 
of course, as I said, and it goes without further amplification—that the 
requirements of the services must be paramount. But, likewise, in the 
pay bill that was passed, it really greatly increased the pay of people 
in these grades. And, of course, we would like to get the maximum, 
and indeed we promised and the committee recommended that we 
should get the very maximum in quality that we could get with this 
additional incentive given us by Congress. 

Mr. Osmers. I haven’t anything further. 

Mr. Kinpay. Mr. Bennett. 

Mr. Bennett. Yes. 

Mr. Secretary, on the first page of your statement, in the fourth 
paragraph, you said, “Existing law permits officers in the permanent 
grade of colonel and captain to be retained.” Isn’t it true that exist- 
ing law provides that officers in the permanent grade of colonel are to 
be retained ¢ 

Secretary Finucane. Yes, sir. 

Mr. Bennett. So, although it permits it, it also provides it. 

Secretary Finucane. That is correct. 

Mr. Bennetr. And requires it ? 

Secretary Finucane. Requires it; that is correct. 

Mr. Bennetr. When was that law passed / 

Secretary Finucane. 1947; the Officers Personnel Act, sir. 

Mr. Bennett. Well, in regard to the point you made on page 4, that 
you gave consideration to the breach-of-faith aspect of this legisla- 
tion, wouldn’t it be a more proper thing to approach this matter from 
the standpoint of eliminating positively those who have not come up 
to proper standards, instead of reversing the process as you are doing 
in this legislation ¢ 

Secretary Finucanr. Well, that has been considered at some length, 
Mr. Bennett. 

I would say that we do not want to eliminate 20 percent, or we do 
not want to eliminate 1 percent. It depends upon the decision of the 
Secretary of the requirements of the service at that time. 

We felt we do not want to stigmatize any of these people. We think 
they are all fine people, but everybody is not equal in life, and there 
are a few people who deteriorate for one reason or another in the 
sanctuary—maybe it is just slowing down. And we would like to 
have a vehicle that would enable the service to retire them with a 
“well done” and their pension, and move on with the fact. That is 
about what this is designed for. 

Mr. Kitpay. Mr. Huddleston. 

Mr. Huppteston. Mr. Secretary, you commented to Mr. Bennett 
that you didn’t want to eliminate any of these people. Is the purpose 
of this legislation really to hold a club over the heads of your colonels, 
to see if you can’t get more out of them ? 
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Secretary Finucane. Well, I think that is one way to put it. 

I don’t ‘believe that you have a club, exactly, but I think in the 
very nature of our lives we are always in competition with somebody, 
either here or in the services, and that is good. I think we should 
keep that. And particularly it should be an aggressive, competitive 
spirit among our officers. It is very essential, I think, and I think 
you would agree with me that it is. 

Mr. Huppreston. Are you satisfied with the overall performance of 
officers of the rank of colonel today ¢ 

Secretary Finucane. We are satisfied with the vast, vast majority. 
Some officers that are really reprehensible, we can board them out. 

Mr. Kirpay. You are satisfied with four-fifths. You only want to 
get rid of one fifth. [Laughter. | 

Secretary Finucane. Mr. Chairman, from where we look forward 
now, the Army will not use this at all. The Air Force are going to 
need it very sparingly. And we know the Navy problem so well. 

‘So to answer you as frankly as I can, I wouldn't see 20 percent of 
all those in the zone leaving the services. 

Now, the Air Force has given me the figure, and they will talk to 
that in more detail, of something like, as a maximum, of 225, 200 
being the lieutenant colonels, maximum, and 25 colonels. 

They are in a better position to be more specific than I am on that, 
because that is a matter of intendment. 

Mr. Hupptesron. Mr. Secretary, how many times would a given 
officer be subjected to these continuation boards in the course—well, 
after he reaches 20 years ? 

Secretary Finucane. Well, under the bill he could be considered 
every year that a board is convened, along with everybody else. But 
there is a provision under suggestion. 

Colonel Rosstns. Under the present law, sir, he may be considered 
every year, if a board is convened—— 

Mr. Huppixston. Under the proposal ? 

Colonel Rosstns. Yes, sir. 

Secretary Finucane. Ifa board is convened. 

Giolentd Reneiens: Yes, sir; if a board is convened, he may be con- 
sidered. However, the service secretary may and probably will estab- 
lish zones, so that not everybody who has been twice passed over would 
necessarily be on the list every year, sir. However, he could be. 

Secretary Finucane. What we are saying in another way is we 
don’t want to put a man in jeopardy always, and probably won’t. 

Mr. Huppteston. Well, under the legislation, though, he could be 
passed over eight times before he is finally retired. I mean could be 
subjected to board action ? 

Secretary Finucane. He could be subjected to board action every 
year from the time he becomes passed over twice and a colonel in grade, 


es. 
¥ Mr. Harpy. He would get tired and quit before he got to that 
point, wouldn’t he? 

Mr. Bianprorp. No. 

Mr. Chairman, let me inject something at this point. This is a 
very significant point because you have continuation boards—not 
selection out boards. So what in effect Mr. Huddleston is saying is 
that whereas in the hump legislation we only let you have one crack 
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at these people, so no one would be exposed to it twice, but in this bill 
the man could be exposed to it time and time again. He always has 
a sword hanging over his head. Instead of having one exposure to 
it 





Secretary Finucane. That is right. 

Mr. Buanprorp. As was contained in the Navy hump legislation. 

Secretary Finucane. Right; that is correct. 

Mr. Hupp.esron. Mr. Secretary, did you all give consideration, too, 
to exposing these officers to attrition one time ? 

Secretary Finucane. Yes, there has been. 

Mr. Huppieston. You ruled that out ? 

Secretary Finucane. There has been consideration given to that. 
We believe that it will work that way adminstratively, and we have 
no really great objection if the bill were changed to that effect. 

Colonel Rossrns. That is right. 

Mr. Kizoay. Anything further? 

Mr. Huppieston. That is all. 

Mr. Kitpay. Mr. Stratton. 

Mr. Srrarton. Yes. 

Mr. Harpy. Mr. Chairman, if the gentleman will permit an observa- 
tion, on Mr. Huddleston’s questioning there / 

Mr. Kiupay. Mr. Hardy. 

Mr. Harpy. If you carried this bill to the extreme, and you have a 
20-percent margin that you could select each year, in a period of 5 
years if you had the same group making these selections you could 
completely change your whole officer corps, couldn’t you? 

Secretary Finucane. Well, Mr. Hardy, this board is composed of 
five general or flag officers. We have to, I think, assume that the 
board and the Secretary, no matter what set of circumstances we are 
in, are going to act in a prudent way, and that is one which is goin 
to do the most good for the service. I can’t visualize this being u 

as a vehicle to eliminate one group or another. 

Mr. Harpy. Mr. Secretary, don’t attribute to me any such sugges- 
tion. 

Secretary Finucaneg. No, I understand that. 

Mr. Harpy. That we are going to have general officers and flag of- 
ficers and Secretaries that are going to deliberately undermine the 
services, 

Secretary Finvoang. That is correct, sir. 

Mr. Harpy. But I was merely asking you the question for a 
possibility 

Secretary Finucane. Well—— 

Mr. Harpy. I believe it would be possible to completely change it 
in the course of 5 years, if you took the full 20 percent each year, 
wouldn’t you? My arithmetic may not be good. 

Secretary Finucane. No; your arithmetic is not bad, Mr. Hardy. 
You see, in any event, that same group of officers does not remain 
constant for 5 years. Some retire lonue they got to have 30 years 
in service. Others are coming in at the bottom all the time. So, 
it is a flowing operation. I don’t think it would be conceivable that 
you would be examining exactly the same group of officers for 5 years. 

Mr. Kitpay. But it is not 20 percent of the officer corps. 

Secretary Finucane. Oh, no. 
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Mr. Kitpay. It is 20 percent of those above 20 years. 

Secretary Finucane. Who have been passed over twice. 

Mr. Kitpay. Who have been passed over twice. So it is a smaller 
group. 

Secretary Finucane. Very much smaller; yes, sir. 

Mr. Kizpay. Mr. Stratton. 

Mr. Srratron. Mr. Chairman. 

Mr. Secretary, this legislation is the so-called white charger bill, 
is it not? 

Secretary Finucane. Yes; it is, sir. 

Mr. Srratron. And this legislation has been under consideration in 
the Senate; is that correct ? 

Secretary Finucane. It has been passed by the Senate. 

Mr. Srrarron. Passed by the Senate. 

One thing here that bothers me, Mr. Secretary. And perhaps this 
presentation was prepared for the Senate. But you say on page 1, for 
example, that “existing law permits officers in the grade of colonel 
or captain to be retained until they have completed 30 years.” Then 
it is not until you get down to page 6, sort of as a final aalteitihheia, 
that you make reference to the hump legislation. 

Now, it seems to me that the hump legislation is existing law, which 
very definitely changes the status of Navy captains and colonels in 
the Marine corps. And I am wondering—except for the reference 
that we had from Mr. Blandford, we haven’t had any correlation 
between this legislation and the hump. What does this try to do that 
the hump doesn’t do? 

Secretary Finucane. Well, this—— 

Mr. Srrarron. Does this apply the hump to the other services, or 
just how are these two fitted in together ? 

Secretary Finucane. The two are fitted in together this way, Mr. 
Stratton. 

The hump legislation of the Navy is a temporary 5-year program, 
shall we say, which was brought about by a stifling in those areas. 
It was very radical. And it is going to eliminate some thousand 
officers in the first year. So this is a temperate, moderate oflicer- 
improvement bill. They had just to get rid of so many people so 
they could bring on their junior officers. Indeed, it was a reduction 
in force. 

Now, this bill is a quality control bill, very much milder. It touches 
relatively few people. And it is designed to help the Air Force and 
the Army to go through this quality control, which we hope went 
hand in hand with the pay bill. Then, of course, when the Navy 
hump bill is over, we would assume that if the legislation were passed 
that the Navy would also use it to a limited extent. Although quite 
frankly, the Army at the moment is not considering using it. But the 
Air Force needs it very badly. And we think it is good legislation. 

Mr. Srrarron. The Air Force needs it not to meet a hump situation, 
but to meet a different type of situation; is that correct ? 

Secretary Finucane. Yes, sir. They believe that they have some 
officers in those grades that came in shortly before the war who are, 
in fact, in the sanctuary and who, they feel, are not measuring up to 
the higher level; and they would like to eliminate them. 

Mr. Srratron. In other words, then, what you are doing is coming 
up with some long-range legislation which would be a retreat from 








3639 


the Officer Personnel Act of 1947, or whatever it was that established 
the sanctuaries ¢ 

Secretary Finucane. Yes, sir. 

Mr. Srrarron. And that this is permanent legislation, which will 
be used by all of the services, but which the Navy is not immediately 
in need of simply because it has the authority to accomplish the same 
thing in connection, perhaps, with another purpose through the hump 
legislation for a temporary period. 

Secretary Finucane. Except much larger numbers. 

Mr. Srrarron. Yes. 

Secretary Finucane. And an immediacy to it, as you see 1,000 

Mr. Srrarron. Yes. As you say at the end here, the Navy, once 
the hump legislation is over, will then have this piece of legislation 
which will enable it to do the same thing on a permanent basis. 

Secretary Finucane. Yes. 

Mr. Srrarron. And it will, therefore, amend the rather tight 
straitjacket that you have in the OPA. 

‘Secretary Finucane. Yes, sir. 

Mr. Srrarron. Now, there is nothing in this legislation, Mr. Sec- 
retary, is there, that would provide any kind of bonus for those who 
are subjected to this early attrition ? 

Secretary Finucane. No, we did not provide a bonus when the 
officer leaves. He gets his full pension, of course, as of the date he 
leaves, and we did not think that in this sort of an approach that we 
would have to, or should, in fact, pay a financial bonus for retirement. 

Mr. Srratron. Mr. Secretary, with regard to the question I think 
Mr. Huddleston raised, of the numbers of times that an officer would 
be subjected to this kind of a continuation board, it was my recollec- 
tion that when we had the hump bill up here that, at least for the 
Navy captains, a captain would not have in fact been twice passed 
over for admiral until he was within a single year, it seems to me, of 
fulfilling his 30-year period. So if the same situation were to be ap- 
plied to this legislation, there would only be one time that he would 
even be subjected to this. 

Secretary Finucane. That is correct. 

Mr. Stratton. Now, how does that—the situation is not quite the 
same, as I remember it, with respect to the commanders. How does 
that apply to the other services? Are the colonels in the Army and 
Air Force, for example, not in fact brought to a position of being 
twice passed over until they are pretty close to 30 years? 

Secretary Finucane. That is correct. The figures, Mr. Stratton, 
that we developed a few minutes ago I believe were 28 years in the 
Army. So the man would, in fact, face the board twice before 30 
years. Inthe Air Force, somewhat less. It was 24.6. 

Colonel Ropers. 23.4. 

Mr. Buanprorp. Mr. Secretary, may I interrupt? 

Secretary Finucane. Yes. 

Mr. Buianprorp. I think there is a distinction here— if I may, in 
the question Mr. Stratton is asking you. This is when the second fail- 
ure occurs. The second failure occurs in the Army—the second fail- 
ure for promotion to brigadier general occurs in the Army in about 
the 27th year, and in the Air Force about the 25th year. 

Secretary Finucane. Yes; that is correct. 
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Mr. Buanprorp. So, there is a considerable difference between the 
average service and the second failure that Mr. Stratton was de- 
veloping. 

Secretary Finucane. I think Mr. Stratton was trying to show, or 
at least I would like to answer it as such, that the man is in fact not 
passed over every year—if you want to call it a passover—of your 
seven or eight types, because he usually doesn’t arrive at the point 
where he is going to be considered unless he is within 2 or 3 years 
of retirement, and, that is correct, Mr. Stratton. 

Mr. Stratron. Assuming these figures Mr. Blandford presented, he 
would be subject four or five times in the Air Force. 

Secretary Finucane. Yes. 

Mr. Srratron. And three or four in the Army. 

Secretary Finucane. From the 25th to the 30th year; and then in 
the Army, the 27th and 28th. 

Mr. Buianprorp. This is the second failure. So there is one pre- 
ceding that. 

Secretary Frxucane. That is correct. 

Mr. Srrarron. What is the status with regard to the general officer 
rank in the Army and Air Force? Is it the same as in the Navy? 
If you make brigadier general, then you have to either go up in 5 
years or get out? Is that the way it works? 

Secretary Finucane. Everybody, after you make your permanent 
grade, must be promoted after they have been in 5 years in grade or 
30 years—30 years and 5 years in grade; yes, sir—or age 60. 

Mr. Kitpay. Thirty, and. 

Mr. Buanprorp. “And.” 

Secretary Finucane. And. 

Mr. Kizpay. It is not “or”? 

Secretary Finucane. No, no. Thirty years and five years in grade, 
or 60 years old. 

Mr. Srratrron. So there is at each step a 5-year weeding out. 

Secretary Finucane. That is correct. 

Mr. Srrarron. In the general officer field, as well. 

Secretary Frxucane. That is correct. 

Mr. Srrarron. Just one other point that bothers me, Mr. Secretary, 
and I am not sure that this is a question or just a comment, with re- 
gard to this legislation. And it bothered me a little bit with regard 
to the hump, too. And that is, you have spoken of the need for get- 
ting able younger officers, and I am very much in sympathy with the 
provision that you have put in here to permit you to go down below 
the zone and pick up the able officer. And yet the thing that disturbs 
me here is that we seem to be constructing legislation that is going to 
develop an overall officer corps which is younger and younger. 

Now, I am all in favor of the emphasis on youth, but it seems to 
me there is something wrong in suggesting that a man make his career 
in a type of activity in which he cannot expect to serve the normal 
length of his active life, and in which somehow he has to expect, even 
if he is a good man, to get out before the period when he might retire 
in business and well before the period that he might retire if he is at 
all successful in the field of public service. 

And aren’t we perhaps running into a difficulty here that is un- 
necessary, if we are going to constantly be emphasizing the youth 
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factor, so that we select somebody for general or admira] at 50 or 48, 
and thereafter they are out on the street looking for another job, 
through no basic fault of their own, while they still have 7 or 8 or 10 
years of active service left ? 

Secretary Finucane. It is a very good observation, and a very per- 
plexing one. 

I would like to really disassociate from that problem the 5 percent, 
though, because the 5-percent man is the man that is undoubtedly will 
stay until the last moment if he does well. He usually will get high 
rank. He will have 30 years after he enters the service—5 years of 
which could be as a brigadier general, if we want to do it that way. 
There are all sorts of things that could be done in that case. 

In the main, the problem of early retirement and the problem of 
longer and more efficient years among people is a very perplexing one. 

One of the saddest things in the business, that as 1n the services, is 
to see many fine officers leave when they are really at their prime. 

We have a very unfortunate situation in the country in business in 
that respect. 

In one bank which I know something about we have had to put in 
forced retirement systems because we couldn’t get young people to 
come there to work. We just simply had to let the young officer feel 
that by the time he got to be 40 or 42 or 43 he had to be arriving at a 
vice presidency or something of that nature. 

So, it is this tug-and-haul business. I don’t know what the answer 
to itis. Weare giving it study right now. 

Mr. Gavin. Pardon me for interrupting you, but in that particular 
illustration you presented to us, what was the age of retirement ? 

Secretary Finucane. Sixty-five. 

Mr. Gavin. What ? 

Secretary Finucane. Sixty-five. 

Mr. Gavin. Sixty-five. 

Secretary Fryucane. And our services—in our services it is 
younger. Of course, the defense of the country comes first. 

Mr. Srrarron. I don’t expect any final answer, but it is something 
that has bothered me a little bit, and I wanted to get your reaction 
to it. It did seem to me it didn’t follow, although there was perhaps 
a tendengy in this impression, that somehow you had to have young 
men 

Secretary Finucane. No. 

Mr. Srratrron. To provide a military service. After all, in World 
War IT we saw that some of our top leaders were actually beyond 
the statutory retirement age. And there is a possibility that perhaps 
if officers could be utilized for the full length of time that we might 
need fewer of them to do the job. 

I don’t know. This concerns me, too, with respect to the Hébert 
legislation that we are going to be getting here in a little while. If 
we force these men out early and then tell them that they can’t utilize 
their services in the only field where they really are trained, we are 
putting an unfair bind on them, it seems to me. 

Secretary Finucane. I would just like—if I may, sir. 

Mr. Srratron. Yes. 

Secretary Finucane. Add just one more word to this 5 percent 
below. Those are the outstanding people. We don’t want them be- 
cause they are young. We want them because they are good. 
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Mr. Srrarron. Yes. 

Secretary Finucane. And no matter what age they were, we would 
want them. That is why we want to move down a little bit. 

Mr. Kinpay. Mr. Kitchin. Any questions ¢ 

Mr. Kircuin. Yes, Mr. Chairman, just one question. 

The Secretary may not be able to answer this. 

You have spoken of these officers that get within the category that 
this legislation is intended to take care of as being mediocre or non- 
productive. Where is the fallacy in our system that allows an officer 
to get to the rank of colonel and captain and be a mediocre or non- 
productive officer ? 

Secretary Finucane. I feel, Mr. Kitchin, that those are unfor- 
tunate phrases on my part. There are two factors that can happen. 
After you are placed in a position where you cannot be touched, in 
the sanctuary, one thing that can happen is that you can lose the zest 
that you had when you were in a competitive aspect. And the other 
thing that can happen, which you might even realize yourself—and 
it might not be something for a medico. You might slow down. Many 
people do slow down. Their work just stops being as good as it was. 
It is through no fault of theirs. And it is something that maybe you 
van’t give them a medical discharge on. It is an indefinable thing, 
but it is there. 

That is what we mean by mediocre. We say the lower level of the 
officers. 

Mr. Krrcurn. Getting back to the situation that you discussed with 
Mr. Hardy. In the convening of this board, now their considerations 
will be as the chairman has said for the promotion of these officers, 
80 percent of them. 

Mr. Kirpay. Retention. 

Secretary Finucane. Retention. 

Mr. Krrcutn. Retention, I mean. And the retention, of course, 
will take a positive approach. 

Do you think there is any likelihood that this board might take the 
easy way around and eliminate 80 percent and just retain the other? 

Secretary Frnucane. That—— 

Mr. Krreurn. There is nothing in this legislation that would pro- 
hibit that. 

Secretary Finucane. They have to retain four out of five. 

Mr. Krrentn. Yes, sir. But what I am saying is that the easy ap- 
proach that the board could make would be the elimination of the 20 
percent, and leaving just the 80 percent without consideration, and 
thus do it the easy way. There is nothing in this legislation that 
would prohibit that. 

Secretary Finucane. Except the service Secretary instructs the 
board as to what percentage will be retained. He might instruct 
them to retain 97 percent. 

Mr. Krreutn. Then they pick out 3 percent to eliminate and say the 
rest remaining is 97 percent and we will retain them. 

Secretary Finucane. Presumably, according to legislation, they 
would pick 97 percent to stay on board. 

Mr. Krrenrn. But there is nothing in the legislation to prevent 
them from taking the negative approach and the easy way out and 
eliminating the 3 percent and allowing the 97 percent to be retained ¢ 
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Secretary Finucane. Well, that, in effect, is what happened, but 
they are instructed to do it the other way, Mr. Kitchin. 

Mr. Krrcenin. I think that is probably what will a It is 
the easy way around. 

Mr. Kizpay. Thank you, Mr. Kitchin. 

Now, Mr. Secretary, of course on this promotion from below the 
zone, 1 believe the figures you have given us here prove pretty ad- 

uately that bringing them up young won’t alone accomplish sh this 
“ob. Because your Air Force colonels, for instance, have 44% years’ 
less service than your Army colonels, and your lieutenant colonels have 
3 years, 4 months less than your Army lieutenant colonels. 

Secretary Finucane. That is correct, sir. 

Mr. Kixpay. It is not just bringing them up early that is going to 
do it. 

Secretary Finucane. Yes, sir. 

Mr. Kitpay. Now, as to your assurance that this will never be used 
to create vacancies. Mr. Secretary, I would like to bring this up for 
your consideration: as to whether it might not be possible somewhere 
down the road that a service Secretary is going to find it essential to 
use this legislation for that perpen) 

When the Secretary fixes the zone of consideration, he automatically 
fixes the attrition factor. If the Army, for instance, or any one of 
the services, should be reduced in size to the point that he would 
have to oreatly increase the attrition factor on selection for promo- 
tion, he would be pretty well forced to increase the percentage to 
be eliminated under this board, or to decrease the percentage to be 
retained. 

In other words, wouldn’t he find himself—if he must because of 
the size of the Army and therefore the anticipated vacancies increase 
the elimination by forced attrition, he could very well eliminate those 
officers and not take the maximum out of here; isn’t that correct ? 

Secretary Finucane. I think that would be correct, Mr. Chairman. 

It would seem to me, however, that this piece of legislation puts 
limits within which he is authorized to move, and he can’t move any 
further. 

It would seem to me, likewise, Mr. Chairman, that when situations 
like those you are now speaking of arise, we come and discuss them 
with you and your committee, as has happened with the Navy hump 
and has happened with many other mutual problems that we have 
had over the years, and usually the Congress, after studying the 
matter, will give us such relief as is necessary to carry on in the best 
interest of the services. 

So I think we could say, Mr. Chairman, that there is no contempla- 
tion of anybody presently in the Department to use this for anything 
other than quality control. 

Mr. Kitpay. Well, I am sure that is true. But I didn’t feel it was 
quite fair to you to have that statement made in the record without it 
also reflecting the fact that some place down the road maybe a Secre- 
tary of Defense and the service Secretaries will find it necessary to 
do just exactly that, because of action of Congress in reducing the 
strength. 

Mr. Blandford, do you have any questions ? 

Mr. BLanprorp. Yes, sir. 
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Mr. Secretary, you would have no objection if the bill were amended 
in such a way as to have these officers who have been twice failed of 
selection to lieutenant colonel and colonel exposed to this considera- 
tion board just once in their career ¢ 

Secretary Finucane. I feel that is quite all right, Mr. Blandford. 

Mr. Bianprorp. With the further understanding—as I understand 
this proposition, what you really have at present are a number of 
officers today who were promoted several years ago, many years ago, 
when for practical purposes there was almost wholesale promotion. 

(Secretary Finucane nods. ) 

Mr. Buianprorp. Almost 100-percent selection, or something ap- 
proaching that. 

Secretary Finucane. Yes, sir. 

Mr. Bianprorp. Now, these people today have reached the point, 
with the advances in technology, in the Air Force in particular, where 
in effect they can’t “measure up to the mustard”; is that about what 
you are saying ¢ 

Secretary Finucane. That is correct, sir. 

Mr. Bianprorp. And that hereafter, authority to select out 20 per- 
cent of the twice failed colonels and twice failed lieutenant colonels, 
with one opportunity to review their records after they have had an 
opportunity to serve in grade and have also twice failed of promotion 
to the next grade, would give you all of the authority you need to put 
into effect this quality control that you are speaking of ¢ 

Secretary Finucane. That is correct. 

Mr. BianpFrorp. Now, isn’t that what this bill is all about ? 

Secretary Finucane. Yes; I think it is. 

Colonel Rogsrns. Yes, sir. 

Mr. Buianprorp. Basically, isn’t this a one-service problem? Isn't 
this a problem of the Air Force ¢ 

Secretary Finucane. Mr. Blandford, it is a problem for the Air 
Force at the moment, for two reasons. One is that the Army has a 
little smoother situation going along, and if they want to they can 
eliminate people through the board action. 

Now, I foresee that they will, however, be using this at some time in 
the future, if it is enacted into law. And, of course, the Navy would 
be very interested in it if they didn’t have this temporary hump 
legislation. 

So it is correct that immediately the Air Force is going to be the 
only user, but the reason the Navy isn’t using it is because they have 
the hump legislation. I cso i believe that the Army will use it 
in the future. 

Mr. Bianprorp. The only reason I raised the point, Mr. Secretary, 
is that I think the subcommittee has said individually and collectively 
at times that any time you try to anticipate personnel problems be- 
yond a 5-year period you are just whistling “Dixie.” 

Secretary Finucane. A ; 

Mr. Bianprorp. Because you really don’t know what your problems 
are going to be. 

Secretary Finucane. Agreed. 

Mr. Bianprorp. Now, this looks to me like an example of attempt- 
ing to write, for the sake of unification or whatever you want to call 
it, a bill applicable to all the services, when the problem applies only 
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to the Air Force. And this is the reason why it is so difficult to ex- 
plain, for example, why in the Air Force a man has his second failure 
of promotion to colonel in his 20th year, while that same thing in the 
Army is happening in his 25th year. 

Now, this 1s just like trying to put ogee and bacon together and say 

they are the same product. It can’t be done. 

is, then, goes into your below the zone proposition. In the 
Air Force, the day—I am trying to think in my own mind when you 
are going to reach the point when you are going to need this 5 per- 
cent below the zone selection for permanent promotion. Because you 
still are promoting people to the grade of colonel, on permanent pro- 
motion, in their 19th year today. 

Secretary Finucane. Yes. 

Mr. Bianprorp. Now, any 5 percent below the selection is going 
to produce a lower figure than that, And you are going to be eventual- 
ly promoting people to the grade of colonel in the Air Force for per- 
manent promotion before they even complete 20 years of active duty, 
which is entirely different than what the Army is doing. 

Would it not be possible to treat this below the zone selection, this 
5 percent below the zone selection, as a separate problem, and treat this 
quality-control problem as a distinct problem, and face this below the 
zone selection sometime in the future when the problem comes up 
where the Air Force can actually use it? 

Secretary Finucane. Well, Mr. Blandford, we select 5 percent be- 
low the zone of consideration in the Army right now. 

Mr. Bianprorp. That is only temporary. 

Mr. Gavin. I didn’t hear you. What did you say, Mr. Secretary ¢ 

Secretary Finucane. I say we select 5 percent below the zone of 
consideration in the Army right now, and fav been doing it. 

The way we are enabled to do it is because we have the temporary 
promotion vehicle. 

But there is going to come a day, and it is coming very rapidly and 
almost here in the Air Force, when a permanent promotion and change 
of rank will be contemporaneous or happen about the same time, at 
which we wouldn’t be able to use the 5 percent. 

Mr. Bianprorp. Mr. Secretary, that is below the zone selection for 
temporary promotion: There are thousands, literally, of officers in 
the Army and Air Force who don’t even know they are being con- 
sidered for temporary promotion or have been in the past, because 
you set dates of rank. 

Secretary Finucane. Yes. 

Mr. Bianprorp. And you can have 5,000 people in the zone where 
you have 100 vacancies for temporary promotion. The reason why 
that is possible is that the passover does not mean anything. 

Secretary Finucane. All right, sir. 

Mr. Bianprorp. Now, you can’t do that in the Navy. 

Secretary Finucane. No. 

Mr. BLanprorp. So you can’t use that comparison. 

There is all the difference in the world between the two systems 
here. 

So a 5-percent-below-the-zone selection for temporary promotion in 
the Army and Air Force—they could make it 20, 50, or 90 percent. 

Secretary Finucane. We do make it 5. 
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Mr. Buanprorp. The point is if you wanted to make your date of 
rank last week, then you could say all selection will be below the 
zone. 

So there is nothing magic in the 5 percent. That is my point. 

Secretary Finucane. No; that is correct. 

Mr. Bianprorp. And it ought to be treated, in my opinion, as a 
separate problem. 

Now, may I make one statement here for the subcommittee, as we 
proceed here, which I think shows the wisdom of the committee action 
in not considering these problems together. 

The Navy hump legislation was for the sole and definite purpose 
of creating vacancies. 

Secretary Finucane. Right. 

_ Mr. Buanprorp. This legislation is for the sole purpose of eliminat- 
ig 18 Syn oi 
ecretary Finucane. Right. 

Mr. Buanprorp. Would that be a fair summary ? 

Secretary Finucane. And that is why the two are not wedded 
together. They are not the same thing. 

Mr. Buanprorp. I have no further questions, Mr. Secretary. 

Mr. Kiupay. Mr. Secretary, I am just wondering how many of these 
1,214 lieutenant colonels and colonels in the Army may be in this 
classification because of the temporary promotions from below the 
zone. I don’t know that you can even find that. But there seems to 
have been a tendency everywhere to ignore the Arends Act, and the 
effect that it has on these things. Because every man in the grade 
of major, lieutenant colonel, or colonel who is on active duty in that 
grade counts under the Arends Act. 

And when you bring them up on temporary promotions, you have 
necessarily stymied one of the men who is already there, or in the 
rank below. 

Secretary Finucane. These men, sir—these 1,000 that we spoke of, 
are all permanent colonels, permanent in their grade, who have been 
passed over twice. 

Mr. Kinpay. Yes, I know. But—I don’t remember the date of the 
Arends Act. 

Mr. Buanprorp. 1953. 

Mr. Kinpay. 1953. Of course, any temporary promotion since 
1953 as to those persons below: It has counted to delay promotion. 

Thank you, Mr. Secretary. 

Mr. Gavin. I would like to ask. 

Mr. Kizpay. Mr. Gavin. 

Mr. Gavin. What do you think the morale effect will be on the 
officers if this legislation is enacted into law? What do you think 
their reaction will be ? 

Secretary Fryucane. I don’t think there is going to be a reaction 
at all, Mr. Gavin. I think that most people will view it as a very good 
piece of legislation and a very correct one. 

Now, I am perfectly sure that the few officers that are affected are 
going to be unhappy about it. But I can’t believe: that it is going 
to affect the morale of the officers who are not selected out. 

Mr. Gavin. But in any event, no matter what we call it, it is to 
eliminate a certain number of officers. 

Secretary Finucane. That is correct. 
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Mr. Srrarron. Mr. Chairman. 

Mr. Kitpay. Mr. Stratton. 

Mr. Srrarron. In that connection 

Secretary Frnucanz. Not—eliminate them because they are not 
keeping up with the others. Not tocreate vacancies. 

Mr. Gavin. What ? 

Secretary Finucane. Not to create vacancies. 

Mr. Gavin. But it will create vacancies. 

Secretary Finucane. Yes; it will. 

Mr. Gavin. Regardless. It is going to create vacancies. And that 
is a the objective, to bring up the younger element into higher 
ranks, 

Secretary Finucane. I think not, sir. At least our hope here is to 
improve the quality of the colonels, lieutenant colonels, and captains, 
on board. 

Mr. Gavin. Well, regardless of what you may think, I am just 
sitting here thinking that its purpose and objective is to create va- 
cancies to move the lower echelon up into the higher grades. And 
I think you referred to quality—what ? 

; Secretary Finucane. To the quality of the men on board, is our 
Lope. 

Mr. Gavin. Well, these men must have had some quality, I might 
say, Mr. Secretary, to reach the grade of lieutenant colonel and 
colonel. 

Secretary Finucane. I agree. 

Mr. Gavin. They must have had some recognized ability or they 
wouldn’t have gotten up to those grades. 

Secretary Finucane. I agree. 

Mr. Kirtpay. Mr. Secretary, isn’t there a very human thing in- 
volved here? You were speaking about the bank a while ago. You 
take into that bank or make an officer in that bank you don’t feel 
necessarily has to be qualified to be president. 

Secretary Finucane. Correct. 

Mr. Kupay. When he reaches vice president—maybe that is the 
limit of his potential, but he is fine in that. He can’t go any further. 

Secretary Finucane. That is right. 

Mr. Kitpay. The opposite seems to be true in our thinking and 
policies with reference to the military. We want every second lieu- 
tenant who comes in to be qualified to be Chief of Staff someday. 
Isn’t that involved in this whole thing? [Laughter. | 

Secretary Finucane. No, I don’t really believe it is. 

We grant readily that it was true in the Navy hump legislation, 
and if it were true in this legislation we would be asking for that 
type of legislation. We really are not. We want to eliminate some 
of the less qualified—everybody isn’t equal. I don’t say that the 
bottom ones are bad at all, but they are not as good as the top ones, 
and they have been passed over twice and many have been in grade 
a long time due to the war, which took place just 20 years ago now. 

I honestly believe deeply that this is a quality control bill. I do 
not believe we are going to use it to make vacancies or to deprive 
ofticers—— 

Mr. Kirpay. I think you just stated it the best way possible. They 
are good but they are not as good as the others. 

Secretary Frnucane. That is right. 
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Mr. Kitpay. Everybody has his limitations. 

Mr. Srratrron. Mr. Chairman. 

Mr. Kizpay. Mr. Stratton. 

Mr. Srrarron. In that conection, even though it has been reiterated 
here several times that there is a real difference between this and the 
hump legislation, I think it is also true that from a practical point of 
view they accomplish much the same thing. One of them does it a 
little bit more severely than the other. 

Would it be an unfair question to ask you, Mr. Secretary—perhaps 
we ought to ask Admiral Smith, if he is going to testify in a moment— 
whether there has been enough experience with the hump legisla- 
tion to date to determine its impact, particularly from the points that 
you raised with regard to this legislation, as breaking the faith that 
we with the officers, or whether it would lessen the attractiveness of 
the service ? 

Has it been too early to determine whether this hump thing has 
worked out all right with the Navy ? 

Secretary Finucane. I would prefer, sir, if you would ask Admiral 
Smith, because I think you will get a very much better answer than 
you would from me. All I know about the Navy problem of last year 
was that there was a terrible urgency about it, that the Navy were in 
some really deep trouble in that area, and were going to extraordina 
lengths to correct it prior to the time the legislation was passed. ‘Y 
am frank to say I don’t think there is that urgency in this bill. But 
that doesn’t mean that it isn’t good legislation. I think last year the 
Navy were really in urgent trouble. 

Mr. Srrarron. At least your office hasn’t heard of any mutiny over 
there as the result of having put this legislation into effect? 

Secretary Finucane. No, we never have mutiny in the Navy, sir. 

Mr. Kizpay. Mr, Secretary, this is an old, old problem. My first 
experience with it was in 1939, in the Woodring Revitalization Act. 

Secretary Finucane. Yes. 

Mr. Kitpay. And we have dealt with it constantly since that time, 
in different forms, and I am sure that men who served in Congress 
many years in Congress before I got here worked on it. It is cer- 
tainly a subject of more than 5 percent and years in grade. We will 
give it thorough consideration. 

Mr. Gavin. May I add this, too? 

We are glad to have the Secretary with us this morning. In your 
long years in his Department of Defense, you have turned in a mag- 
nificent record, of which you can well be proud. 

Senator Finucane, Thank you, sir. 

Mr. Kizpay. Thank you. 

Ms Mr. L. S. Thompson, special assistant to the Secretary of the Air 
orce. 

Mr. THompson. Good morning, Mr. Chairman, and gentlemen. 

General Ligon. Good morning, Mr. Chairman. 

Mr. Kuzpay. Good morning, Mr. Thompson. you may go ahead 
with your statement, 

Mr. Tuomeson. I appreciate the opportunity of appearing before 
you today. My purpose in being here is to express the unqualified 
support of the Department of the Air Force for the bill which 1s under 
consideration by this committee. S. 1795 proposes the revision of ex- 
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isting laws governing promotion and involuntary retirement of of- 
ficers of the Regular components of the Armed Forces for the purpose 
of achieving increased quality control in our officer corps. While all 
of the armed services support this legislation, the Air Force is par- 
ticularly interested in its enactment, and plans early implementation 
of all its provisions. 

I want to emphasize to this committee the heavy responsibility 
which we, in the Air Force, have in maintaining a combat-ready force 
in the face of rapidly increasing scientific complexity and technologi- 
cal changes in our weapons system. One of the essential elements nec- 
essary for the development and continuation of effective combat readi- 
ness is the vitality, versatility, and flexibility of the officer corps. To- 
day, and in the foreseeable future, the actual combat striking arm of 
the Air Force is, and will continue to be, manned almost exclusively by 
officers. It is imperative that our officer corps be of the best possible 
quality. 

We in the military departments are very appreciative of this com- 
mittee’s outstanding work in the development and enactment of the 
recent military pay bill. This measure has provided a career progres- 
sion pay scale which already has been and will increasingly be of 
great assistance in attracting and retaining highly qualified officer 
personnel. Conversely, these new pay scales place upon the Air Force 
and the other military services, the obligation to continue and to inten- 
sify their programs to vitalize the officer force. The bill under con- 
sideration here today has three essential features which are calcu- 
lated to provide the authority needed to carry out this obligation. 
These provisions are: 

(a) Require the use of the “best qualified” selection procedure for 
Regular officer promotion to all grades above captain. 

(6) Permit a limited number of permanent promotions for officers 
who prove they have outstanding ability and competence earlier than 
under present law. 

(c) Provide a quality selection method of applying attrition, if 
needed, to certain permanent colonels and lieutenant colonels. These 
quality control provisions are needed to complement the existing qual- 
ity control provisions of the Officer Personnel Act. They would oper- 
ate in the following manner: 


“BEST QUALIFIED” SELECTION PROCEDURE 


At present, the Air Force may use either the “fully qualified” or 
the “best qualified” system of selection of Regular officers for per- 
manent promotion. The connotation of these terms emphasizes the 
need to require the use of the “best qualified” selection system for high- 
est quality control. The Secretary of the Air Force has already di- 
rected the use of the “best qualified” system for future promotions. 
However, we feel it should be so written in law. This will insure a 
certain amount of induced attrition above the grade of captain which 
will vary with the quantitative and qualitative requirements of the 
Air Force. The amount of such attrition will be kept within reason- 
able limits since the maximum allowable cannot exceed 20 percent of 
any new promotion zone. 


49066—60—-No. 45-3 
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The provision to permit selections from below the primary promo- 
tion zone is also important to the Air Force. The bill would authorize 
the permanent promotion of a limited number of captains, majors, and 
lieutenant colonels from below the normal promotion zone. The enact- 
ment of this provision will provide permanent authority for the pro- 
motion of a limited number of outstanding officers prior to the normal 
promotion points contained in existing law. The number of officers 
selected for accelerated promotion could not exceed 5 percent of the 
assigned promotion quota. 

Quality attrition of permanent lieutenant colonels and colonels. 

Over the past 12 years, the Air Force in its rapid buildup as an inde- 
pendent service, concurrent with almost continuous periods of world 
tension or hostilities, and with unprecedented technological advances 
in the science of warfare, has utilized selection methods for permanent 
promotions, which resulted in earlier than normal permanent promo- 
tions of officers. These officers are and have been lieutenant colonels 
and colonels for a number of years. At the time of their selection, they 
were well qualified by the existing standards. Once they have reached 
or passed the grade of permanent lieutenant colonel, they are, under 
existing law, protected in the absence of misconduct, until they are 
finally forced to retire after 28 [in the case of lieutenant colonel] or 
30 years of service [in the case of colonel]. It isa matter of perform- 
ance record that some of these officers, well qualified under former 
standards, now have less productivity and growth potential than their 
contemporaries. This is due primarily to the fact that their con- 
temporaries have been better able to adapt themselves to increasingly 
complex requirements. Yet under the present law all these officers are, 
in effect, immune from any quality control program. 

The only existing law available to remove these officers prior to 28 
or 30 years of service is found in section 8781, title 10, United States 
Code. The use of this authority has historically been limited in the 
Air Force to those cases involving substandard ‘performance of duty 
or misconduct. While it is possible to use this authority in individual 
cases, it is not considered appropriate for general use in the case of 
those officers whose primary failing is their inability to keep pace in 
the increasingly complex environment in which they find themselves. 

The legislation which you are considering today will authorize the 
Secretary of the Air Force to conv ene, on an annual basis, a board of 
five general officers to consider certain officers in the permanent grades 
of lieutenant colonel and colonel for continuation on the active list. 
The board must select for continuation at least 80 percent of those 
considered from among the colonels and lieutenant colonels who have 
been considered at least twice but not selected for permanent promo- 
tion to the grade of brigadier general and colonel, respectively. Of- 
ficers considered but not selected for continuation would be involun- 
tarily retired. 

S. 1795 is simple in its objective. We sincerely believe that with the 
authority contained in this proposal, the Air Force will be better 
able to operate effectively and equitably a quality control program in 
its career officer structure. We would also be better able to fulfill 
the obligation imposed by the new pay bill and the obligation to our 
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country which depends in large measure for its survival upon the 
quality of the Air Force officer. ' 

This concludes my prepared statement. I will be glad to furnish 
any additional information you may desire. I have brought Maj. 
Gen. E. 8. Ligon, Jr., our Director of Personnel Planning, and other 
technical experts, with me for any technical or detailed questions you 
might have. 

Mr. Kutpay. Thank you, Mr. Thompson. 

Mr. Thompson, on page 3, the last sentence of your paragraph on 
“best qualified,” you say “The amount of such attrition will be kept 
within reasonable limits since the maximum allowable cannot exceed 
20 percent of any new promotion zone.” 

Then over on page 5, you say : 

The board must select for continuation at least 80 percent of those considered 
from among the colonels and lieutenant colonels who have been considered at 
least twice but not selected for permanent promotion to the grade of brigadier 
general and colonel, respectively. 

Now, what is this 20 percent? Is it of the new promotion zone or 
is it of those who are lieutenant colonels and colonels who have been 
twice passed over? 

Mr. THomrson. Well, in the first case—and, General, correct me if 
I am wrong—in the first case, it is 20 percent of the new promotion 
zone. And in the second case, sir, on page 5, it is the 20 percent who 
have been passed over twice or more times. Isn’t that correct ? 

Mr. Buanprorp. One is a promotion zone and the other one is this 
continuation board. ‘Two different boards. 

Mr. Tompson. Yes. 

Mr. Kitpay. Well, I missed something. 

To whom does this 20 percent to the new promotion zone apply ? 

Mr. Bianprorb. The law says, Mr. Chairman—for example, the Air 
Force law says: 





The Board shall recommend those officers whom it considers to be the best 
qualified. However, the number prescribed by the Secretary for recommenda- 
tion must be at least 80 percent of those listed for consideration. 

Now, this is existing law today. And this was put in in 1947. 

Mr. Kinpay. What does that mean? That 20 percent may be best 
qualified ? 

Mr. Bianprorp. Only 20 percent may be nonselected, is what. it 
really boils down to. Eighty percent must be promoted to the next 
higher grade. 

Mr. THompson. Of those considered. 

Mr. Bianprorp. Of those considered. 

Mr. Kitpay. Of what rank? 

Mr.. BLanprorp. That is in the rank of major to lieutenant colonel 
and below. 

General Ligon. Mr. Chairman, I am General Ligon. 

Mr. Kitpay. General Ligon. 

General Ligon. The two provisions you speak of are two separate 
portions of the proposed law, with one existing law to be modified. 

First, on the best qualified selection procedure, the current law is 
the one that establishes that the Secretary must give a quota of at 
least 80 percent of those considered for promotion on the best quali- 
fied system. 
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Under the proposed change in law, we are proposing that this best 
qualified system be applied at all grades in the Air Force. 

It is permissive now, as pointed out in the Secretary’s statement, 
but in addition to add a statement, “for those considered for the first 
time,” rather than consider officers passed over by the previous board 
down to and including the bottom of the current zone. 

We are approaching this from the position that here we would like 
to look at a new zone and have the 80 percent apply to those consid- 
ered for the first time in order that it would be permissive to have a 
true 20-percent passover, if it was so required or desired by the Sec- 
retary, rather than including a number of people passed over before 
plus the new zone, which could, in effect, amount to about an 11 per- 
cent passover. 

This is provision 1 that you referred to, sir. 

Mr. Kitpay. I may understand this before we get through, but I 
don’t yet. 

General Ligon. Yes, sir. The second item you spoke of, Mr. Chair- 
man, is the other provision, which is involuntary retirement of the 
permanent lieutenant colonels and colonels. 

Mr. Kitpay. That is, that no more than 20 percent of the lieutenant 
colonels and colonels who have more than 20 years of service and have 
been twice passed over? 

General Ligon. Yes, sir; may be involuntarily retired under the 
provision now being referred to, sir. 

Mr. Kitpay. Would that be by grade, the 20 percent ? 

General Ligon. Yes, sir; it will involve 20 percent—— 

Mr. Kitpay. It applies to the lieutenant colonels and then to the 
colonels, and not 20 percent of the combined / 

General Licon. Yes, sir; 20 percent of each grade as they are 
considered. 

Mr. Kinpay. I will try to figure out that other one. 

General Ligon. Yes, sir. 

Mr. Kitpay. Any questions? 

Mr. Bennett. Right along that same line 
here. 

Mr. Kutpay. Mr. Bennett. 

Mr. Bennett. On that middle paragraph on page 3, it makes the 
point that the Air Force may use either the fully qualified or best 
qualified. 

It says: 

The Secretary of the Air Force is already directing the use of the best quali- 
fied system. However, we feel it should be written in law. 

Well, if we didn’t pass this law, then, that is before the Air Force 
could do what this law says you want to do, even if we didn’t pass 
the law; is that correct ? 

Mr. THompson. Yes, sir. 

Mr. Bennett. Then why pass it? 

Mr. Tuomrson. We are doing it now. 

Mr. Bennett. Then why pass it? 

Mr. Tuomrson. Well, the other services, I believe, have done so 
and we feel that it would give us additional backing for such a pro- 
cedure, Mr. Bennett. 

Mr. Bennetr. Well, now 





if I could interrupt 
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Mr. Tompson. We can do it the other way, but we think it would 
be better if we had the sanction. 

Mr. Gavin. At that particular point 

Mr. Bennett. One question that has been suggested by somebody 
else, and I think it is a good question. 

It would seem if you are going to write this into the law as a result 
of this law, that the present flexibility of the law as it now exists 
would then cease and if we had a war or had an immediate emergency 
for using the fully qualified procedure, that this would be at the end 
because we passed this law that is before us today. Therefore, it looks 
like we are putting ourselves in a bind. 

General Ligon. May I speak to that? 

Mr. Tompson. Go ahead. 

General Ligon. Mr, Chairnian—may I, Mr. Bennett, speak to this? 

This is applying only to the Regular officers, the permanent officers, 
and I believe in times of an emergency and currently under the tem- 
porary legislation, as the chairman pomted out, it is under control of 
the Arends Act or the Officer Grade Limitation Act. 

This is still in effect, and has the flexibility which would be inherent 
in the requirement of the overall promotion system. 

Mr. Bennett. In other words, the temporary promotion system 
would give you the flexibility that you desire. But you would lose the 
flexibility as far as permanent officers are concerned ? 

General Ligon. That is correct, sir. I think Mr. Thompson re- 
ferred to the other services. He is speaking of the best fitted in the 
Navy and Marine Corps. I understand from the Navy or Marine 
representatives that this is the procedure. But does not apply to the 
Army however. 

Mr. Kitpay. Mr. Gavin. 

Mr. Gavin. Are you at the present time using any below-the-zone 
selections ¢ 

Mr. THomeson. For temporary promotions; yes, sir. 

Mr. Kitpay. Any further questions ¢ 

Mr. Kircutin. Yes, I have a question. 

Mr. Gavin. Wait a minute. Let me get it straight. For tem- 
porary promotions. Then what percent would you say you are using 
now, of that 20 percent that you are advocating here? You say 5 per- 
cent. What actually are you doing at the present time in the way of 
selecting below the zone? What percentage would you say? 

Mr. THompson. General Ligon, do you have a figure on that? 

General Ligon. Mr. Gavin, in considering the 5 percent—we are 
speaking only of permanent promotions, again. If we are speaking 
of the below-the-zone area of the temporary system—this includes 
Regular officers on active duty as well as Reserve officers on active 
duty—then we have had a variety of below-the-zone considerations, 
as Mr. Blandford pointed out earlier, as we have changed our system. 

Mr. Gavin. But you are operating with that theory, of below the 
zone, for temporary promotion. 

General Ligon. That is correct, sir. 

Mr. Gavin. How much of the promotion—you say 20 percent. How 
many are you considering in that category? What percent of the 
officers that are recommended for promotion are in that below-the- 
zone category ? 
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General Ligon. Mr. Gavin, we will have to examine the situation 
since 1950 or 1951, in which we have had large numbers of people and 
have used a time-in-grade consideration of criteria for those eligible 
for promotion, to the grade of, say, major and lieutenant colonel. 

Here we have found thousands of people eligible for consideration, 
with only about 5 to 10 percent actually being promoted. 

So you actually have approximately 17,000 majors, as a rough figure, 
available and eligible, up until just recently eligible for promotion, 
whereas only less than 10 percent could possibly be promoted. 

We have recently changed our criteria, however, in the temporary 
promotion system to the grade of major and lieutenant colonel. We 
are moving to a total service criteria, rather than a time in grade, and 
we are now restricting our temporary system to be very much in line 
with what is being proposed in this bill. 

Mr. Gavin. You are following exactly what you recommend here, 
when you say on page 5 “While it is possible to use this authority in 
individual cases, it is not considered appropriate for general use in 
the case of those officers whose primary failing is their inability to 
keep pace in the increasingly complex environment in which they 
find themselves.” 

Mr. Tuomson. I don’t think that is quite what we meant, sir. 

What we are talking about is the use 

Mr. Gavin. Well, what I am talking about is where men of ex- 
perience and ability are qualified for temporary promotions—are they 
considered on the basis of their ability and experience and qualifica- 
tions for tempory promotion ? 

Mr. Tuompson. Yes, sir; of course. 

Mr. Gavin. Yes. 

Mr. Bianprorp. Mr. Gavin, may T ask a question here of Mr. 
Thompson and General Ligon. Perhaps it may develop this. 

Take, for example, this large selection board you had, for colonel 
to temporary brigadier general. 

Now, first, let me make one assumption. Would I be correct in 
saying that not a single person in the last 10 years has been selected 
to permanent brigadier general who is not or who was not serving as 
a temporary brigadier general at the time he was selected? Would 
that be a safe statement? Unless you had some reserves, or some- 
thing of that nature, not on active duty. But I mean isn’t this a 
general assumption ? 

Mr. THompson. Yes. 

Mr. Branprorp. All right. So your permanent promotion to a 
permanent grade would be based upon those people who are serving 
in that temporary grade now ? 

(Mr. Thompson nods.) 

Mr. Bianprorp. You just had a selection here very recently to 
brigadier general. Which group of officers in the Air Force were 
eligible for consideration for promotion to brigadier general in this 
last board that you had ? 

Mr. THompson. May I ask one technical question from Colonel 
Berg? 

Mr. Bianprorp. Yes, sir. 

Colonel Bere. Is this temporary promotion or permanent 
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Mr. Bianprorp. I am not worried about permanent, because. you 
couldn’t possibly promote anybody to permanent who wasn’t already 
a temporary brigadier general who was eligible in this last go-round 
for promotion to tempor: ary B.G.? 

General Ligon. Yes. 

Current Air Force policy for consideration or eligibility for pro- 
motion to the grade of temporary brigadier general is that he must 
be serving in the permanent grade of colonel. 

Mr. Buanprorp. All right. 

Now, does your below the zone come from within the grade of 
those serving in the permanent grade of colonel, or could you have 
somebody serving in the temporary grade of colonel who would be 
eligible for tempor ary promotion to brigadier g general ¢ 

General Ligon. Under the current policy no one is eligible for pro- 
motion to temporary brigadier general unless he is serving in the 
permanent grade of ¢ ‘olonel. 

Mr. Kitpay. So you can only be one grade ahead of your permanent 
grade. 

General Ligon. At this point of selection, Mr. Chairman, that is 
correct, unless he is a permanent colonel. 

Mr. Bianprorp. So he must be a permanent colonel. And this 
includes now—for example, in this last go-round, just in the last couple 
of weeks or last week—I don’t know whether this selection board has 
even been released yet. But would I be safe in assuming there was 
somebody who was selected from below the zone? 

General Licon. The cutoff line of permanent colonels for the last 
selection was determined at a permanent colonel whose date of rank 
was 

Colonel Bera. 1958, sir. 

General Ligon. 1958, sir. 

Mr. Buanprorp. OK. That is those that make them eligible. 

Now, who was eligible for below the zone selection ? “Any colonel 
in the Air Force ¢ 

General Ligon. In this regard, no one below that point, of perma- 
nent colonel, of a rank of 1958, was eligible or considered eligible for 
promotion. So there is no below the zone consideration in this pro- 
motion. 

Mr. Bianprorp. That is what I wanted to get. 

Mr. Gavin. What time was this, in 1958? 

General Ligon. Mr. Gavin, I do not have that date. This can be 
furnished for the record. We can get it by a call—I don’t think we 
have it with us at this point. 

Mr. Bianprorp. Anybody, then, who had, we will say, a date of 
‘ank who made permanent colonel, say, July 1, 1958, or later 

General Ligon. If that was the date, Mr. Blandford. 

Mr. Bianprorp. I am just using that as an arbitrary date. 

General Ligon. Yes. 

Mr. Bianprorp. Was eligible for selection to temporary brigadier 
general. 

General Ligon. Yes. 

Mr. Bianprorp. Now, you just said there was no below-the-board 
selection for temporary brigadier general ? 

General Ligon. That is correct. 
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Mr. Bianprorp. How about your last go-round from colonel ? 

What I am trying to point out here is, How do you arrive at a below 
the zone selection factor? It is a very arbitrary thing, because all 
you do is just name a date. You do not have in your law required 
periods of service in grade. That is what I am getting to. 

General Ligon. That is correct. 

Mr. Buanprorp. In other words, for example, in the Navy law I 
think it is 3 years you have to serve as a captain, or 4, before you are 
eligible for consideration for rear admiral. 

Now, is there anything comparable to that, except by regulations in 
the Air Force? 

General Ligon. Mr. Blanford, there is nothing in the law—first, 
we do not have a below the zone selection for temporary brigadier 
general. 

You pointed out that the date in 1951 is the establishment. of the 
zone. There is nothing below that zone for eligibility and anyone in 
the zone above that point is eligible. 

Mr. Krreuty. Mr. Chairman, may I ask a question—excuse me, 
Russ. 

Mr. Gavin. At that point. 

In the below the zone, then, you wouldn’t consider anybody but 
permanent colonels. Supposing you had a man who was a lieutenant 
colonel, permanent, and a man of ability, and you so recognized it. 
You wouldn’ t consider him, then, for the grade of br igadier general 
if he was in that category. He has to be a permanent ‘colonel before 
he is considered for B.G.: is that r ight ? 

General Ligon. Under current Air Force policy, that is correct, 
Mr. Gavin. This is something that is Air Force policy. It is not in 
law, sir. 

Mr. Kircntyn. Mr. Chairman, may I ask a question—— 

Mr. Gavin. Supposing it was the law, what would you do then ? 
Supposing this law was passed. Would you select him, then, in a 
lower echelon, and bring him up, say, from a major to a brigadier 
general ? 

General Ligon. May I point out, sir, that this law applies to below 
the zone permanent promotions to major, lieutenant colonel, and 
colonel. 

Mr. Gavin. But you are trying to bring up men of unusual tech- 
nique and ability and qualific ations to the rank of B.G. T am just 
wondering, now, what you intend to do if this becomes a law. 

Does the man have to be a permanent colonel before he is con- 
sidered? You wouldn’t go below the rank of permanent colonel. 

Mr. Bianprorp. Mr. Gavin, he would still have to, because what 
you are dealing with here is something that may happen in the fu- 
ture. 

Mr. Thompson and Mr. Finucane were explaining that this is some- 
thing that will take place in the years ahead, as temporary and per- 
manent promotions move closer and closer together. 

Under the law today it is 7, 14, and 21 years, as mandatory promo- 
tion points for certain grades. So that a man must be promoted to 
the grade of lieutenant colonel by the time he completes 21 years of 
promotion list service. 








a. 





Now, as we noticed, or have noticed in the past, the services are 
gr adually approaching the dates when temporary promotion for prac- 
tical purposes will merge with permanent promotions. 

Right now, the Air K orce—they must be 8 years ahead of their per- 
manent promotion point, something in that neighborhood, for heu- 
tenant colonel to colonel, or 7 years ahead—I am not sure of the exact 
years. 

But what I am saying is that today you are promoting people from 
lieutenant colonel to colonel in their 18th year; right ? 

General Licon. May I qualify? Are you speaking of temporary 
or permanent ? 

Mr. Bianprorp. I am speaking of permanent. 

I am quoting the Senate report, as a matter of fact. 

General Ligon. Here is the current criteria of service to the grade 
of lieutenant colonel and colonel. I would like to give it to you, sir. 

Currently, 20 years of service 

Mr. Gavin. Now, go slow. 

(Further remarks directed off the record.) 

General Ligon. Yes, sir. 

Mr. Gavin. Go ahead. 

General Licon (continuing). To the grade of permanent colonel. 

Currently we are using 20 years of service. And this will continue 
through 1961 and thereafter. However, after 1961 we will go to 21 
years of service to lieutenant colonel, which is the mandatory service 
point which is contained in the law that Mr. Blandford just re- 
ferred to. 

To the grade of permanent colonel, it is currently between 19 and 
21 years of service. 

And it will remain this way through 1964. 

Thereafter, it is expected that we will move to the 24-year point 
of service for permanent colonel. 

The conditions that I believe Mr. Blandford referred to are that 
the current policy of promotion to brigadier general being keyed to 
permanent colonel will require a very “definite evaluation if we are 
to be able to pick people who have shown outstanding ability in less 
than 24 years service. 

Mr. Gavin. How long do they have to be in the grade of perma- 
nent colonel before they are considered ? Q 

General Licon. Currently 1 year in the grade of permanent colonel 
before he is considered eligible for promotion to brigadier general. 

Mr. Bianprorp. For temporary brigadier general. 

Mr. Gavin. For temporary brigadier general. 

Mr. Kinpay. Mr. Kitchin? 

Mr. Krreutn. Yes; I have a question right along that same line. 

If this particular bill is passed and becomes enacted and gives you 
authority on this below the zone consideration for permanent pro- 
motion, will the Department retain the administrative authority to, 
by policy, adopt another 5 percent or some percentage for temporary 
promotions? Either one of you. 

General Licon. Mr. Kitchin, we are speaking of two different pro- 
motion systems. If this becomes law, as now envisioned in 8. 1795, 
this will apply as 5 percent to permanent promotions and cannot be 
changed. 
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The temporary promotion system, we hope, will continue so long 
as we are below the limitations of the Officer Grade Limitation Act, 
which has been referred to as the Arends bill already. 

Mr. Krreutn. Yes. 

General Ligon. And when we have reached a ceiling, then in effect, 
the temporary promotion system ceases to exist, and then we will be 
limited to Regular officer promotions to include 5 percent below the 
zone. 

This would then end our ability to make temporary promotions in 
the Air Force. 

Mr. Kircntn. But at the present time that has not been reached; 
is that right? 

General Licon. At the present time we have not reached the limita- 
tion of the Officer Grade Limitation Act, mainly because the Congress 
last year gave us an additional 3,000 spaces in the grade of major to 
increase our Officer Grade Fimitetion Act ceiling in “that grade. This 

ras temporary legislation, to last through fiscal year 1961. 

Tt by the end of fiscal year 1961 we have not attained further relief 
in the Officer Grade Limitation Act, we will then have been pushed 
into the ceiling, and we will be unable to make temporary promotions 
at any point earlier than that required by law for regular promotions. 

Mr. Krreut. But speaking toward the forced attrition that the 
chairman was talking about just now having to come into effect, we 
have it in an immediate situation where it could be used, whereby you 
would not only have if this law passed you would have your 5 percent 
of permanent and your 5 percent of temporary, against which you 
could possibly under this law have 20 percent attrition to utilize that 
10 percent, under the 5-percent permanent and 5-percent temporary. 

Mr. Kitpay. That is not attrition. 

Mr. Bianprorp. No; I think Mr. Kitchin—— 

Mr. Kircuin. Forced attrition, to make the spaces. 

Mr. Harpy. That is right. You could use your attrition as a pos- 
sibility. 

Mr. Krreutn. I am not saying it would be done, but I say it is pos- 
sible under this statute, under this possible act, that you could use 
your total attrition allowances in order to make room. You could 
take your total 20 percent and make that available there. 

Mr. Bianprorp. You could, Mr. Kitchin, if you were talking about 
permanent promotion. 

But what has happened here—and this is difficult for me to keep in 
mind. It is the difference between permanent and temporary promo- 
tion, as we jump back and forth here. 

We are talking in terms of people who have already been selected 
some time ago really to a permanent promotion. 

Now, it is “true that they could have or may have applied an attri- 
tion rate to that same group of people that we are talking about. And 
these people may have survived that attrition rate that was applied 
to them at that time, although the Sec retary had the authority to 
promote all of them under a best qualified or fully qualified method, 
which is in effect what he did, for practical purposes; is that not 
correct, General ¢ 

So what we are talking about here is an attrition rate that might 
have been applied in the past that was not because you were talking 




















3659 


probably in terms of the Korea conflict and things of that nature. So 
they did not apply this attrition rate. 

Now, in the future they could apply an attrition rate because the 
law says that they can apply an attrition rate of 20 percent for perma- 
nent promotion. But that is something that would take place in the 
years ahead and would not give them the authority that they now 
seek to apply 20 percent attrition to people who are already serving 
in a permanent grade who can be passed over each time and still be 
guaranteed 30 years of service, or 28 years of service, whichever grade 
they happen to be serving in. 

The only other way to affect these people is to put them through a 
hoard proceedings under which they must defend their record, and 
for practical purposes the man who brings the charges sometimes he 
is defending himself, This takes, I believe, 9 months to 10 months to 
process. ‘There are at least three board actions involved. And when 
you get all through, the man who was affected in the Air Force by this 
procedure has really been found guilty of almost malfeasance as a 
practical purpose. 

Mr. Kirrcuin. I am very foggy still, Mr. Chairman. 

Mr. Kitpay. Well—— 

Mr. Krrenin. But you still say under this particular act, and under 
the policies of the statute, that they would still have a 10-percent pro- 
vision below the zone, 5 on a permanent basis and 5 on a temporary 
basis. 

Mr. Kixpay. Secretary Finucane said that the Air Force had pri- 
mary responsibility for this legislation. So we are not going to be 
able to complete with the Air Force today. And we will have these 
same gentlemen back tomorrow. 

I would like to have someone prepare for us and perhaps be avail- 
able to testify, on the manner in which this proposal differs from sec- 
tion 24(b) of the National Defense Act, how it differs from Public 
Law 190 of I think it was the 76th, but it could have been the 77th 
Congress, and how it differs from section 8781 of title 10, which could 
possibly be section 24(b) of the National Defense Act. Of that I am 
not sure. But I would like to have an analysis of all of these and how 
your proposal differs from these other efforts along this same line. 
And the practical difficulties that you have encountered in these other 
efforts, and why you think this proposal is better and will eliminate 
those difficulties. 

Mr. Harpy. Mr. Chairman, could I add one thing to that request ? 

Mr. Kiipay. Mr. Hardy. 

Mr. Harpy. I presume that you have a definition for the word “sub- 
standard,” as used in connection with that section 8781—substandard 
performance. I would like to know what that definition is. 

Mr. Kitpay. That is what makes me think it is section 24(b) of the 
National Defense Act. 

Mr. Srrarron. Mr. Chairman. 

Mr. Kinpay. Mr. Stratton. 

Mr. Srrarron. May I add one suggestion in connection with that ? 
If Mr. Thompson and General Ligon are coming back, I would like 
to have, perhaps in line with what you suggested, a stronger case for 
some urgency for this legislation. I can see how somebody might 
like it, but I can’t see that a case has been made that there is any real 
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need to pass a law. The only thing that we have is the statement on 
page 4 that some of these officers aren’t as productive and don’t have 
quite as much potential as their contemporaries. And that doesn’t 
sound to me like a serious situation. I would like to have Mr. Thomp- 
son and General Ligon write us in some facts and figures as to why 
we have to have some legislation, just like the Navy told us that they 
had to have the hump bill and backed it up. 

Mr. Kitpay. You want to say something, General ? 

General Licon. Mr. Chairman, my coher of the presentation 
which has been proposed—I believe Mr. Blandford has suggested this 
procedure—would be delayed until after the other services have made 
their overall presentation. At that time, Mr. Stratton, I do have 
some figures concerning the Air Force officers we are referring to, and 
I believe that this may answer some of the specific questions as to the 
length of time these persons have served in grade, and other questions 
which have arisen this morning. 

Mr. Srrarron. It seems to me, Mr. Chairman, that the burden is on 
the Air Force to justify a need for the legislation. I think we ought 
not to pass laws unless there is some need for them, and I don’t think 
it has been made here. Just the fact that some people are serving 
longer than others I don’t think constitutes a need for this kind of 
legislation. 

Mr. Kitpay. Well, you are forewarned now, General, so be armed. 
{ Laughter. | 

Of course, we are going to have to sustain it pretty strongly, be- 
cause this isn’t the type of legislation we like up here, as far as I am 
concerned. I am very frankly telling you that. 

We will meet tomorrow at 10 o’clock. 

(Whereupon, at 12:13 p.m., the subcommittee adjourned.) 


House oF REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
Suscommirtee No. 1, 
Washington, D.C., February 2, 1960. 

The subcommittee met at 10 a.m., Hon. Paul J. Kilday (chairman 
of the subcommittee) presiding. 

Mr. Kiipay. The committee will be in order. 

When we adjourned on yesterday, Mr. Thompson and General 
Ligon were testifying. 

I believe that it would be in order for us to hear Admiral Smith 
this morning, and then General Weller and General Porter. Then 
we will go back to Mr. Thompson and General Ligon and all of the 
other departments who are here, to round out the hearing. But I 
think we should hear the other services at this time. 

Admiral Smith, we are glad to have you with us this morning. I 
assume this is probably the last time we will have you in your pres- 
ent position. You are moving up to a very important command? 

Admiral Smrrn. That is correct, Mr. Chairman. 

I would like to introduce my successor, Admiral Smedberg, who 
has just reported in from the Second Fleet. He will relieve me next 
week. 
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Mr. Kupay. I think most of us are rather well acquainted with 
Admiral Smedberg. 

Do you have a statement ? 

Admiral Smrru. Yes, sir. 

Mr. Kurpay. Just go ahead with your statement. 

Admiral Smiru. Mr. Chairman and members of the committee; the 
Department of the Navy recommends the enactment of S. 1795. 
The bill before you applies to Navy career officer management in three 
areas, It provides a permanent authority for the selective retire- 
ment of certain officers with more than 20 years’ service, a specific 
statutory provision that selections for promotions shall be based on 
ability and efficiency, and a permissive authority for the discharge 
of officers on a voluntary basis prior to the date fixed by law. 

The latter two points can be summarized rather briefly. The 
present law requires that officers selected for promotion shall be 
those who are best fitted among all of the officers under considera- 
tion—or, to put it in other words, officers compete with one another 
for promotions which are fewer than the number of officers in the 
field. Members of selection boards are required by their oaths to 
consider the “fitness of the officers and the efficiency of the naval 
service.” 

The proposed new amendment adds to these obligations by a specific 
requirement that. ability and efficiency shall be the criteria of selection. 
The Navy considers that the criteria of ability and efficiency are al- 
ready implicit in the Navy promotion system, being encompassed 
in both the law and the administrative practice which has been 
developed over the years. The addition of these words will merely 
serve to put selection requirements into more uniform wording for 
all the services. 

Secondly, the authorization for early discharge of certain officers 

ermits some flexibility in the interest of the Government and the 
individual. Present law prescribes that the mandatory discharge of 
officers, under a number of conditions, such as failure twice of selection 
for promotion, must take place at the end of the fiscal year. It is 
often in the interest of the individual to leave sooner than this date, 
and, in the absence of a compelling requirement for his services, it 
would be sound management to let him do so. However, at present 
he can leave early only by resigning and forfeiting the severance pay 
which he would receive at the end of the fiscal year. The authoriza- 
tion contained in S. 1795 for earlier voluntary separation with sever- 
ance pay is not mandatory on either the Navy or the officer, but will 
permit a beneficial arrangement for both interests. 

On the last point, the selective retirement provisions of this bill 
will serve to fill a gap in the Navy’s basic officer personnel law. S. 
1795 will authorize the involuntary retirement of limited numbers 
of officers who have served more than 20 years and are in the status of 
having twice failed of selection to the next higher grade. This pro- 
vision will be a useful tool for the elimination of officers whose value 
to the Navy is not sufficient to warrant their continuation on active 
duty. However, the Navy does not expect to utilize this provision 
for the next several years. As all of you recall, last year you con- 
sidered, and Congress enacted, the Navy “hump” bill, Public Law 
86-155. That law is temporary legislation designed especially to deal 
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with the problems created by the World War II officer hump. It 
should be distinguished in basic intent from this bill because its sole 
purpose is to provide additional vacancies through forced attrition 
to permit a reasonable promotion opportunity for “hump” officers, 
and in no sense is it a culling out of marginal or unsatisfactory per- 
formers. It, too, provides for the selective retirement of twice-failed 
ofticers of at least 20 years’ service, but it does not, as this bill does, 
contain any limiting percentage on the number of such officers who 
may be noncontinued. We expect that the noncontinuation rate under 
Public Law 86-155 will exceed that provided by S. 1795. It is for 
this reason that we do‘not expect to make use of the selective retire- 
ment feature of this bill until after the termination of the hump law. 

In summary, although the Navy does not have an immediate or 
urgent need for the provisions of S. 1795, we do consider that it is a 
desirable refinement of the personnel laws. The Navy, therefore, rec- 
ommends your favorable consideration of this legislation. 

That is the end of my statement, Mr. Chairman. 

Mr. Kitpay. Thank you, Admiral. 

Are there questions of the admiral / 

Mr. Huppuesron. I just have one question, Mr. Chairman. 

Mr. Kitpay. Mr. Huddleston. 

Mr. Huppieston. I want to say, first, that we are sorry to see you 
leave your present post, but we realize that all good men move up. 
So we are very happy for you, and your opportunity which your 
new position will afford you. 

Admiral Smiru. Thank you, Mr. Huddleston. 

Mr. Hupptesron. I notice the statement has been repeatedly made 
here in the course of these hearings that the legislation we are con- 
sidering is not intended to place a black mark or a blot on the record 
of any officer who has served satisfactorily; and yet, in the course of 
all the statements, remarks are made that the purpose of the legisla- 
tion is to cull out—I believe in your statement you said “cull out mar- 
ginal or unsatisfactory performers.” And then, in Mr. Thompson's 
statement and the other statements that have been given, similar re- 
marks are made about unsatisfactory officers or officers that weren't 
really putting out their best, and so on. 

It seems to me that from the record of the hearings at least it will 
be indicative in the dismissal of these officers, that they were released 
because of some lack of satisfaction with their services. 

I find it difficult to reconcile those two statements—that this legisla- 
tion is not intended as a blot on any oflficer’s record and at the same 
time it. is to get rid of unsatisfactory and marginal performers. 

Admiral Smirn. Mr. Huddleston, I would have to disagree with 
former testimony to this effect. I think without any question, just 
as you asked, the officer who is selected out by this law is certainly a 
bad performer, a marginal officer, and there is a stigma—to him at 
least. I would like to say, further, however, that in our administra- 
tion of these kinds of provisions, such as we presently have for those 
officers who have less than 20 years of service, it is quite a private 
matter. We don’t publicize such results of a selection board. The 
officer only, personally, knows of his non-selection. 

Mr. Kinpay. Admiral Smith, you said “bad performer.” You 
would prefer to say “nonperformer”? 











3663 


Admiral Smrru. “Nonperformer”; yes, sir. I prefer that language. 

Mr. Huppirston. The hump legislation—in the hearings that were 
held in the hump legislation I think indicated clearly that the fact 
that an officer was not selected for continuation was not to be con- 
sidered a mark on his record. But in the hearings that have trans- 
pired so far on this bill, I think it is indicated clearly that the officer 
who is not selected for continuation would consider that it is a reflee- 
tion on his performance. 

Admiral Smirn. Yes, sir. The hump bill, as I have stated in my 
short statement here, and as we testified at great length when the 
hump bill was being considered—actually requires the release of very 
fine officers, officers who under other circumstances and better oppor- 
tunity for promotion would serve very well and do excellent service. 
But we simply cannot keep them in the numbers and promote them in 
the numbers that they might have had reason to expect many years 
ago. 

So, in the operation of the provisions of this bill, when it comes up 
to us in the years to come, we would, I would imagine, treat them 
very much as we do presently the officers in the rank of lieutenant 
commander who have failed of selection to commander and have less 
than 20 years of service. One or two or three each year of these offi- 
cers are separated involuntarily because they are not serving satis- 
factorily in the present grade; nor could they be expected to serve sat- 
isfactorily in the superior grade. 

Mr. Kitpay. Mr. Wilson ¢ 

Mr. Wuson. No questions, Mr. Chairman. 

Mr. Kitpay. Mr. Kitchin? 

Mr. Krrenry. Admiral, do you anticipate that this particular bill, 
if passed and made law, would ever be used by the Navy, even after 
the duration of the temporary hump legislation ? 

Admiral Smirn. Yes, sir, I can envision circumstances, with the 
very limited numbers of officers who are marginal in their perform- 
ance—who couldn’t be touched by court-martial, and who couldn't be 
touched by a medical survey—and yet their performance is not up to 
standard and the Navy would be better off without their services. 
They would be very limited in numbers. There might be years in 
which there would be no requirement for such selection at all. 

Mr. Kircurn. Now, about the 5-percent-below-the-zone provision of 
this particular legislation: Would the Navy ever use that? Ordo you 
have another procedure? 

Admiral Smirn. Mr. Kitchin, we already have that in our law so 
this provision in the bill only applies to the Army and Air Force. 

Mr. Krrenrn. And you do use it ? 

Admiral Smrru. We do use it; yes, sir. That is not a fixed require- 
ment, to select the 5 percent, but we may select not more than the 5 
percent. from below the zone. 

Mr. Krrentn. That is all, Mr. Chairman. 

Mr. Huppteston. Admiral 

Mr. Kitpay. Mr. Huddleston. 

Mr. Huppieston. Would you say the present method of boarding 
unsatisfactory officers and the authority in this bill is the same in con- 
nection with enlisted personnel as it is between a court-martial and an 
administrative discharge? 
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In other words, one way is a streamlined procedure for getting rid 
of unsatisfactory officers without having their complete hearing, and 
the other is the way to allow an officer to prepant his side of the case 
and to have the matter heard out to its conclusion. 

Admiral Smiru. There is a similarity, Mr. Huddleston. 

Of course, the officer who might be involuntarily separated by this 
provision will be judged by a board of flag officers. His entire life’s 
1istory will be before the board. He has the opportunity—any officer 
has the opportunity of providing evidence and further materials to 
the board for their consideration, up to 10 days after the board has 
met. 

Mr. Kiurpay. Is that the board created by this bill that you are 
speaking of ? 

Admiral Smiru. It would have the same authority as present se- 
lection boards, Mr. Chairman. 

Mr. Kiipay. As selection boards? 

Admiral Smiru. As selection boards; yes, sir. 

Mr. Kirpay. I thought Mr. Huddleston had inquired with refer- 
ence to the elimination of substandard officers with less than 20 years 
of service—wasn’t that your inquiry / 

Mr. Huppuesron. No; an officer with 20 years of service but who 
was boarded for unsatisfactory performance. 

Admiral Smirxn. Of course, we have no such provision for board- 
ing for unsatisfactory performance in the Navy. 

Mr. Huppteston. In other words, there has to be an actual charge 
made against an officer. 

Admiral Sarru. Yes, sir. 

Mr. Buanprorp. After 20 years. 

(Mr. Kilday aside. ) 

Mr. Huppieston. The Army and the Air Force have such a pro- 
cedure. 

Admiral Smira. The Army and Air Force have such procedures. 
We have not in the Navy. 

Mr. Huppteston. That is all. 

Mr. Kirpay. Admiral, I would want you to speak further on this 
point of selection below the zone for consideration, something with 
reference to the Navy’s experience with it, inasmuch as you have had 
it and it is proposed to give it to the other two services. 

Could you tell us the extent to which it has been used in the past 
or in the very recent past, for instance ? 

Admiral Smirn. In the very recent past, Mr. Chairman, in my ex- 
perience, in the selection from commander to captain and lieutenant 
commander to commander, the 5 percent has been used almost up to 
that limit. 

In the lower ranks, it has not been used up to the 5-percent limit. 
They have really looked for the extremely outstanding young officer. 

Now, as to its utility, I think the Navy is quite happy about this 
provision. I think it does provide the opportunity for the exceptional 
young man to feel that he is not stymied by the rather slower promo- 
tion opportunity of his fellows. 

It provides the opportunity for any young man to be sure that 
the sky is the limit as far as he is concerned, and there is plenty of op- 
portunity for hard work and for really exceptional performance. 
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Mr. Kixpay. About how many years would it accelerate the one 
selected from below the zone above his classmates ? 

Admiral Samrru. I would just guess, Mr. Chairman. I can correct 
this for the record. I would guess that the average would be a year 
or two. 

Mr. Kinpay. A year or two? 

Admiral Sirn. Yes, sir; not much more than that. 

Mr. Kizpay. Now much more than a year or two, 

Has your experience been that the failure to mature at each grade 
has not handicapped him later ? 

Admiral Smiru. I think, specifically—I don’t know of any case of 
an accelerated promoted officer who has been a failure in these ranks. 
They have all justified as far as I know the confidence placed in them 
by the selection boards. 

Mr. Kitpay. How does their retention compare to their classmates 
who have not been accelerated ? 

Admiral Smiru. Again, I say, Mr. Chairman, I know of nobody 
who has ever failed. They have all gone along and have picked up 
their new assignments and marched right off with their new con- 
temporarles, 

Mr, Kitpay. What has been the effect on the classmate who is not 
accelerated ? 

Admiral Sairn. I think it is quite acceptable, Mr. Chairman. 

This is a feature that is generally accepted by the Navy. It 
doesn’t create any ill will or lack of confidence in the selection pro- 
cedure. 

Mr. Kircutn. How long has the Navy had this authority; do you 
know ? 

Mr. Buanprorp. 1947. 

Mr. Kircntn. In 1947. 

Admiral Smiru. This has been since 1947 ; yes, sir. 

Mr. Kitpay. Mr. Blandford ? 

Mr. Bianprorp. Admiral, I think for the record we better make 
it clear that we are talking about below-the-zone selection up to the 
grade of captain. 

Admiral Smiru. That is correct. 

Mr. Buanprorp. That the selection to the grade of admiral is now 
the rule instead of the exception from below the zone, and that about 
half of your officers selected to the grade of admiral come from below 
the zone, I think, or approximately half, I think, if I am not mis- 
taken. 

Admiral Smirn. Well, the average has been, Mr. Blandford, for 
the past 5 years between 30 and 40 percent below the zone, 

Mr. Bianprorp. So that—and if mail has any significance, the se- 
lection of captains to the grade of admiral in their 24th year, below 
the zone, whereas they do not come up for a legal passover until their 
29th year, does create a morale problem. 

The 5-percent limitation, strangely enough, is applicable to the 
grade of lieutenant commander to commander and commender to 
‘aptain, but for some strange reason there is no limitation on the pro- 
motion of captains to flag rank from below the zone, 

That is involved here, I suppose, to some extent, because, as IT under- 
stand it—I may be wrong—there is no limitation on below-the-zone 
selection in this bill beyond the grade of colonel. 
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But of course we are talking about two different things here, be- 
cause you are talking about below-the-zone selection, for temporary 
promotion in the Navy—and possibly none of us will ever live to see 
the day when they will have below-the-zone selection for permanent 
promotion in the Navy. Yet the temporary promotion system in the 
Navy is completely and absolutely different than the temporary pro- 
motion system in the Army and the Air Force. 

Mr. Kiipay. Russ, it is, in effect, selection for permanent rank in 
the Navy; is it not? 

Mr. Bianprorp. Yes, sir. 

Admiral Smiru. Yes, sir; it becomes permanent rank; yes, sir; in 
the passage of time. 

Mr. Bianprorp. Certainly. 

Mr. Kitpay. And you promote in permanent rank those serving in 
temporary rank? 

Admiral Smirn. Yes, sir. 

Mr. Kirpay. That is the law in the Navy. 

Admiral Suirn. Their promotion to permanent rank is automatic 
after they have once been selected for the temporary rank. 

Mr. Bianprorp. Therefore the argument that the Navy has this 
authority and therefore the Army and the Air Force ought to have 
it is a nonsequitur. In other words, the fact that the Navy has a 
5-percent below the zone selection authority for its temporary promo- 
tion which carries with it—that is the temporary promotion system— 
a legal passover, is not carried through to the Army and the Air Force 
system. So they are not comparable in any way. 

Admiral Smirn. No, sir; they are not comparable. We have only 
one promotion system. It starts out, of course, as a temporary pro- 
motion, but it automatically becomes a permanent promotion. 

Mr. Bianprorp. Yesterday, a question came up about the effect of 
the hump legislation and the manner in which it has been administered 
to date. 

Now, there have been several factors that have intervened. For 
example, the number of officers who voluntarily retired because of 
the tombstone promotion provision. But what has been the effect in 
your own experience, as the administrator of this unpopular law, shall 
we say, among the officers affected; what has been the morale effect ? 

Admiral Suirn. Well, Mr. Blandford, I would have to preface 
that with a little bit of explanation of what went on before. 

In the summer of 1958 I sent a newsletter to the unrestricted line 
officers, acquainting them with the legislation which we would re- 
quest in 1959 forthe hump problem. So they were well advised. They 
knew what to expect. And in fact, very nearly what we did outline 
to them in the newsletter did come to pass in legislation. 

So when the first. year of implementation came up, this last sum- 
mer, they were fully prepared for it. Certainly, there were disap- 
pointments. Any officer who found his career foreshortened was not 
happy about it. But there was no outcry and there was no complaint 
and no criticism, particularly and especially from those officers in the 
rank of captain. 

I would say the only letters I got personally were from the com- 
manders who, under the very harsh attrition or selection opportunity, 
had failed of selection to captain. 
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I was able, however, to point out to these officers that except 
for this legislation w hich we had been _ by the Congress, their 
selection opportunity, instead of being 45 percent, would have been 
on the order of 15 or 20 percent. And with this further explanation 
of the fact that as far as the hump-year-group people are concerned, 
they were doubling their promotion opportunity, I have received no 
further complaints. 

Mr. Bianprorp. Would you say, Admiral, that the captains who 
were selected for noncontinuation did not compl: vin because they had 
felt that they had already been given two opportunities for promotion 
and therefore had failed of selection / 

Admiral Smirx. No, sir. These officers had not failed of selection 
twice. In no case had these captains who were noncontinued failed 
of selection twice to rear admiral. They were all best fitted captains 
and none of them had failed of selection twice. 

Mr. BLanprorp. No; not legally, of course. 

Admiral Smiru. Not legally. 

Mr. Bianprorp. That is the legal fiction we have on this question 
of failure of promotion and below-the-zone selection. The point is, 
what effect—and this always raises the interesting point—what effect 
does below-the-zone selection have upon the other officer ? 

Well, when you have this 5-percent factor, you can say that this 
isan unusual individual and therefore this unusual individual usually 
stands out clearly and no one has any complaint about that individual 
being promoted. But when 30 to 40 percent of your officers are se- 
lected to flag rank from below the zone, is it not fair to assume that 
the other officers who are not selected from below the zone feel that 
they have been passed over ? 

Admiral Smirn. There are, unfortunately, some people who do feel 
that they have been effectively passed over. We try very desperately 
to cure that impression by keeping the first zone, legal zone, at the 
29th vear. 

I might say further, on the first part of your question, sir, that the 
officer who Was selected for noncontinuation fully well realized that 
he was so selected. He would have had no real opportunity for selec- 
tion to flag rank in any event. He was then contrasting his early 
separation ‘from the 30- year point rather than any possibility of flag 
rank selection. They did not complain, at least not in any letters 
that I have gotten. They accepted it. They understand the selec- 
tionsystem. And I think they believe in it. It is the best and fairest 
system we have been able to evolve, and I believe the service has con- 
fidence in it. 

Mr. Bianprorp. Thank you, Mr. Chairman. 

Mr. Kirpay. Any questions, Mr. Gavin ? 

Mr. Gavin. No, I have no questions. 

Mr. Kiripay. Mr. Stratton, on yesterday you indicated that you 

wanted to go into the acceptance of the hump legislation. Did you 
bates e any questions this morning? 

Mr. Srratron. I believe the admiral has answered that question to 
my satisfaction. 

Thank you very much. 

Mr. Kitpay. If there are no further questions, thank you, Admiral, 
for your testimony. 
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Admiral Smirx. Thank you very much, Mr. Chairman. 

Mr. Kitpay. General Weller, of the Marine Corps. 

Will you come around, please, General / 

Good morning, General Weller. We are glad to have you with 
us. Go ahead with your statement. 

General Weiter. Thank you, sir. 

Mr. Chairman and members of the committee, the Marine Corps 
recommends the enactment of S. 1795. 

Admiral Smith has stated the provisions of the proposal which are 
applicable to both the Navy and the Marine Corps. I would like 
to briefly express the Marine Corps philosophy on career office: 
management. 

We welcome the adoption of new legislation which, when imple- 
mented, will continue to assure a highly capable and eflicient Marine 
officer structure. However, it is desirable that any new permanent 
proposals stay within the existing framework of our career officer 
concept. We feel that this bill does that. 

The salient feature of our concept which is affected by this proposa| 
is the continuation of officers on the active list after the completion of 
20 years commissioned service. As S. 1795 exists, it fits well within 
the Marine Corps principle that any permanent basis for noncon- 
tinuation be based on two failures of selection. 

By the use of promotion attrition at all promotion points, coupled 
with the severance of unsatisfactory officers before they attain 20 
years commissioned service, the Marine Corps greatly lessens the 
possibility of marginally effective officers. Nevertheless, the Marine 
Corps has no objection to the permanent provision that senior officers 
may be considered for continuation on the active list prior to com- 
pleting specified lengths of service, before being subject to involun- 
tary retirement and subsequent to two failures of selection. 

I might simply add that the Marme Corps is operating under the 
hump legislation enacted last year, and we anticipate no utilization of 
this legislation in the next 5 years. Our problem is not the elimina- 
tion of marginally effective officers. It is the creation of vacancies 
so that the structure can move along with reasonable promotion 
opportunity. 

hank you, sir. 

Mr. Kitpay. Any questions by members of the committee ? 

Mr. Huddleston. 

Mr. Huppiesron. General, I gather from your statement that the 
present intention of the Marine Corps is not to utilize the authority 
granted in this bill to eliminate officers by this continuation board sys- 
tem after they have twice failed of selection. Isn’t it your position 
that have already eliminated those officers prior to the time that they 
reach their 20 years ? 

General Wetter. Well, in the first place, Mr. Huddleston, we, of 
course, are operating under the same hump legislation as the Navy, 
and our problem is vacancies and promotion rather than the—in other 
words, the heavy attrition under which the hump bill must operate 
will, of course, sweep up any—that is, the few marginally effective 
officers we might have. So whatever numbers we have in this cate- 
gory, and we feel they are very few, will be caught in the hump attri- 
tion anyway during the next 5 years. 
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Now, as to the future, having this legislation on the books always 
gives you an opportunity to utilize it, should the nec essity arise. 

We feel, however, that the number of marginally effective officers 
cannot be significant because of the permanent promotion system un- 
der which we operate and the elimination before 20 years of unsatis- 
factory officers. 

In short, we have no objection to have this legislation on the books 
in the event that we might find ourselves in a position where we would 
utilize it. 

However, we don’t anticipate a significant utilization of the legis- 
lation. 

Mr. Hupptestron. That is all 

General Wetier. We do recognize the Air Force position, at least, 
and we support the bill as much for them as anything else. 

Mr. Kizpay. Any other questions of General Weller / 

Mr. Srrarron. Mr. Chairman. 

Mr. Kitpay. Mr. Stratton. 

Mr. Srrarron. General Weller, how has the hump legislation 
worked out, in general, to date for the Marine Corps? 

General WELLER. Well, the hump legislation, Mr. Stratton, is ac- 
complishing the purpose that it was designed to accomplish; namely, 
to move the officer structure along without excessive stagnation and 
with the minimum of attrition that we can levy, considering the prob- 
lem. 

In other words, you will recall last year we pointed out how we were 
going to spread the attrition among the majors, lieutenant colonels, 
and tin 4 

We feel that the legislation is doing what it was designed to do; 
that is, it is moving officers forward. Certainly, those who were at 
the end of the hump or in the middle of the hump see a promotional 
opportunity ahead. It has been a shot in the arm to those people. 

On the other hand, those people right up at the top of the list, of 
course, have lost some promotional opportunity. Naturally, in this 
business the individual reaction is identical as to where he sits in this 
problem. 

Mr. Srrarron. What has been the percentage in these continuation 
boards of the officers who are retained as against the total? 

General Wetter. Well, as you may recall, Mr. Stratton, our imple- 
mentation of the hump legislation is slightly different from the Navy’s. 
Our permanent selection, zone selection for brigadier general is occur- 
ring well ahead of the Navy's. C onsequently, we are creating our 

vacancies in the rank of colonel after two failures of selection to 
brigadier general. We are retaining 20 percent of those colonels who 
have failed of selection. We have done that. this past year, and we 
are attempting to establish the fact by detailing practices that these 
officers are in no sense second-class citizens; that they are indeed im- 
portant to the Marine Corps because of their experience. And I 
think we are doing a pretty good job of detailing these people to show 
our confidence in them. 

In short, while this hump legislation is unpalatable to those who 
are adversely affected, I think the reaction of the Marine Corps at 
large is that this step was indeed necessary and that it is accomplishing 
its purpose. 
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Mr. Srratron. Iam just trying to refresh my memory. 

Does the Marine Corps bring these officers up for a continuation 
board more than once, or is this just a one-shot situation ? 

General Weiter. One shot, and if continued, they remain until 
their—in the case of the colonel, he remains for 30 years. 

Mr. Srratrron. Thank you very much. 

General WeLLer. Unless he decides to retire himself. 

Mr. Srrarron. No other questions. 

Mr. Kitpay. Mr. Blandford ¢ 

Mr. Buanprorp. No questions, Mr. Chairman. 

Mr. Kitpay. Thank you, General Weller. 

General Weiter. Thank you, sir. 

Mr. Kitpay. General Porter, of the Army; will you come around, 
please, General ¢ 

Good morning, General Porter. 

General Porrer. Good morning, sir. 

Mr. Kinpay. Have a seat. Go ahead with your statement, sir. 

General Porrer. 1 have a prepared statement, which you have 
received. I can either deal with it as a statement or make some 
comments on it, depending on whichever you wish, sir. 

Mr. Kupay. I think you had better read this statement. I believe 
we would prefer for you to deliver your statement, General. It is a 
rather large and new subject for us. 

General Porrer. I am Maj. Gen. R. W. Porter, Jr., Director of 
Military Personnel Management. of the Department of the Army. 

I appreciate the opportunity of appearing before this committee 
to express the views of the Department of the Army on the provisions 
of S. 1795. 

This committee has shown a thorough appreciation of the officer 
personnel management practices and problems of the Army. It has 
sponsored the body of legislation with which the De artment of the 
Army is solving its officer personnel problems in the f face of con- 
stantly changing conditions. To date, these personnel laws have pro- 
vided sufficient flexibility to permit the Department of the Army to 
solve its personnel problems and to maintain sound personnel policy 
which is responsive to the current situation. In other words, the 
Army’s personnel management concepts can be successfully carried 
out under existing law. 

The Army has no immediate requirement for this legislation. How- 
ever, we feel that it does provide useful authority for possible future 
contingencies and that it contains several provisions which improve 
existing statutes. 

The Department of the Army wholeheartedly supports the objec- 
tive of assuring a vital force in which the best are advanced and the 
inefficient are relieved. Our personnel management policies to achieve 
this goal can be summarized briefly, as follows: 

Initially, we seek to procure the best available officer material for 
the Army. 

We try to advance the best of our officers to positions of higher re- 
sponsibility in order to provide career incentives and to meet our re- 
quirements for top talent. 

We want to retain the maximum number of our regular officers for 
full careers in order to take advantage of their experience and train- 
ing and to provide reasonable career security. 
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We try to identify as soon as possible and to remove promptly, those 
who cannot meet high standards of character and efficiency. These 
general policies are fundamental to our personnel management sys- 
tem. 

High standards have been established for appointment into the 
Regular Army; these standards together with steps to enhance the 
Army as a career lead to the procurement of the best officer material 
available. 

Once procured, Regular officers are continually screened on a selec- 
tive basis throughout their careers for advancement to positions of 
higher responsibility. Promotion boards consider officers for selec- 
tion to all grades above first lieutenant, measuring them against in- 
creasingly exacting standards. Beginning with the grade of major, 
officers are selected under the best qualified method of selection. At 
the same time, through variety of assignment, we test each officer 
under different conditions, enabling him to develop fully his poten- 
tial. This assists in encouraging officers to stay with us for a full 
career. 

Beginning with the initial probationary period, the continued 
screening and selection results in attrition of the least efficient. Offi- 
cers passed over for permanent promotion more than once are dis- 
charged following their second passover. Officers considered to be 
substandard by a series of three boards of general officers against a 
set of standards prescribed by the Secretary are released between the 
promotion check points both before and after 20 years service. These 
procedures are established under existing law. 

The overall Regular officer career pattern which emerges from 
present legislation and policy conforms closely to the Officer Person- 
nel Act maximums. AI] qualified regular second lieutenants are 
promoted to first heutenant after 3 years service. Those found un- 
qualified are discharged from the Army. During their seventh year 
of service, first lieutenants are promoted to captain or discharged 
after being twice considered and not selected. Experience shows an 
attrition of about 2 percent at this promotion point. 

In their 14th year of service, those captains selected as best quali- 
fied for promotion to major are promoted, while those twice passed 
over are discharged. The attrition at this point is approximately 7 
percent. 

In the 20th year, majors selected as best qualified are promoted to 
lieutenant colonel and all officers not selected after being twice con- 
sidered for promotion to permanent lieutenant colonel are retired. 
The ames promotion attrition to this grade is 814 percent. 

Lieutenant colonels are considered for promotion to colonel begin- 
ning in their 24th year of service. About 35 percent are retired after 
being not selected by their 28th year of service. Six percent of the 
officers reaching permanent colonel can expect permanent promotion 
to brigadier general. This means that of each 100 second lieutenants 
appointed in the Regular Army, probably only 34 of them will be- 
come permanent colonels 25 years from now and only 2 can expect to 
become permanent general officers. Of those lost during the interven- 
ing period, over half will be from promotion attrition and the rest by 
other causes including voluntary releases. 

Competition is tough—and it should be. We must balance the at- 
tractions of a reasonable amount of career security with the demands 
for high selectivity. 
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S. 1795 reflects the same concepts now in effect in the Army. As it 
pertains to the Army, this bill would: 

First: Permit the Secretary of the Army through a selection proc- 
ess, to retire selected Regular Army colonels and lieutenant colonels, 
and majors of the women’s corps. Officers to be selected for such re- 
tirement must have completed 20 years’ commissioned service and 
have been twice passed over for permanent promotion to the next 
higher grade. Up to 20 percent of the colonels and lieutenant colo- 
nels, and majors of the women’s corps so qualified may be selected for 
this involuntary retirement ; 

Second : Prescribe that selection for both temporary and permanent 
promotion be based on ability and efficiency instead of on “ability and 
efficiency with regard to seniority and age” ; 

Third: Permit selection boards, considering officers for permanent 
promotion to major, lieutenant colonel, and colonel, to select up to 5 
percent of the officers recommended from below the primary zone of 
consideration ; and 

Fourth: Make the best qualified method of selection for promotion 
of male officers to permanent grades above captain mandatory instead 
of permissive. 

In addition, there are three other provisions, amending existing 
law, which we believe will provide for more efficient procedures. The 
first specifies that to be considered “best qualified” for promotion, an 
officer must be determined to be “fully qualified” by the selection 
board considering him. The second provides that the minimum num- 
ber to be designated for selection by the Secretary under the best 
qualified method of selection shall be at least 80 percent of those con- 
sidered for the first time instead of at least 80 percent of all those 
considered. 

The third modifies the mandatory time of discharge of those Regu- 
lar Army officers who fail of selection for permanent promotion a 
second time. 

I would like to make the following specific comments upon the ap- 
plication of each of these provisions to existing Department of Army 
policy : 

The provision to permit the Secretary to retire those designated 
officers passed over for promotion who have completed 20 years of 
service would give him the authority to create additional attrition in 
the more senior grades. In view of the existing continued screening 
for efficiency and potential throughout the regular career, such author- 
ity should be used by the Department of the Army only when abso- 
lutely necessary to provide continued efficiency and equitable oppor- 
tunity for all. Under present conditions, the Department of the 
Army has no plans for the use of this authority. 

The second proposal, amending the basis for selection by deleting 
the reference to seniority and age, can easily be adapted into existing 
procedures. The present law for selection for permanent promotion 
requires a majority vote by a selection board of five senior officers. 
Each member of the selection board takes an oath “that he will per- 
form his duties without prejudice or partiality having in view the 
special fitness of officers and the efficiency of the Army.” 

Full reliance is placed on the judgment of the members of the board 
to determine those who are fully qualified for promotion and of these 
who are the best qualified. 
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The proposal permitting “below-the-zone” selections for permanent 
promotion is new. In the Army, because of present grade require- 
ments, officers are normally selected twice for promotion to each 
erade—once for temporary and again for permanent promotion. As 
a result of our present flexible personnel laws, below-the-zone promo- 
tion procedure has been included in the temporary promotion pro- 
grams by which most officers actually change grade. Since 1956, 
about 15 percent of the officers selected to colonel and 10 percent of 
the officers selected to lieutenant colonel and major have been out- 
standing officers selected from below the primary zones. Similar 
authority for permanent promotion is certainly not objectionable. 
However, as long as we can take advantage of the provisions of present 
law to make temporary promotions to satisfy our current needs for 
officers in each grade and the accelerated promotion feature is included 
in our temporary promotion policy, this feature of the bill is not 
needed. 

The fourth major provision, that of making mandatory the best 
qualified system of promotion selection to the grades of major and 
above, is in line with current Army policy adopted under the permis- 
sive features of present law. We have no objection to making the 
best qualified method of promotion selection mandatory provided that 
the requested safeguards are included. In order to provide proper 
implementation, the law should specify that an officer must be con- 
sidered fully qualified for promotion by the board before he is deter- 
mined to be “best qualified” and that the number specified by the 
Secretary for selection be not less than 80 percent of those considered 
for the first time instead of the present provision of at least 80 per- 
cent of all those considered. Present provision of specifying a number 
of at least 80 percent of all those under consideration normally forces 
the selection of officers who have been previously passed over. With- 
out the reference to full qualification, there is a possibility of the 
forced selection of unqualified officers in case the zone of consideration 
contains a smaller number of qualified officers than the number 
specified by the Secretary for selection. 

In addition, we feel that the present law is unnecessarily rigid in 
prescribing that a Regular officer passed over for promotion will be 
discharged or retired 1 year and 30 days from the time he would have 
been promoted if selected the first time he was considered. Hence, 
we like the feature of this legislation which includes a provision allow- 
ing the officer and the Department of the Army to agree on a dis- 
charge or retirement date any time within a 6-month period after 
his second passover. 

Long-range planning, coupled with the flexibility inherent in pres- 
ent military personnel laws, places the Army in the position of having 
no immediate need for the retirement or other permissive provisions 
of this proposed legislation. 

I will be most happy to answer any questions you may have. 

Mr. Kitpay. Thank you, General Porter. On page 3 of your state- 
ment, you say: 

Officers considered to be substandard by a series of three boards of general 


officers against a set of standards prescribed by the Secretary are released be- 
tween the promotion checkpoints both before and after 20 years of service. 


Now, how do you do it after 20 years? 
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General Porrer. Each year we have a screening of all of our officers, 
their efficiency reports and their overall potential, to see if they are 
measuring up tothe standards which we set. 

If we find an officer who is not measuring up to these standards, 
his records are presented to a board of general officers which is estab- 
lished under present law, called a removal selection board. 

This board of general officers very carefully goes over the records 
of this officer, studies his potential, and if they decide that he is a sub- 
standard officer, they require that he show cause why he should be con- 
tinued in the service. 

The officer then has an opportunity to present his case to a field 
board, which is composed of three general officers. He is authorized 
counsel, and can see the reasons that have been advanced as to why it 
is decided that he is not up to standard. 

The field board then considers his case. If they recommend to the 
Secretary that he should be eliminated, that he has not. proven that he 
should be continued in the service, his case is then referred to a Secre- 
tary of the Army’s board. 

If the field board decides he has shown that he should continue in 
the service, the case is closed. 

Assuming that the field board recommends that he be eliminated, 
the Secretary’s board then considers his case, and makes a final recom- 
mendation to the Secretary. 

If this board decides—and I must add here that the man has coun- 
sel or is entitled to have counsel and can make a personal appearance 
before this board also—if this board decides that he has not shown 
cause why he should be retained, it recommends to the Secretary that 
he be eliminated. The Secretary takes final action. 

Now, we use this for all our officers after they have completed 3 
years of service and until they reach 30 years. 

Actually, we normally do not use it on officers after they have had 
28 years of service, because they will retire at 30 years. If they have 
done something where we can't reach them by court-martial, where 
their elimination is required we will convene such a board in their 
case at that time. 

Mr. Kixpay. Does the President have to approve that elimination ? 

General Porrer. No, sir. They are approved, under present law, 
by the Secretary. 

Mr. Kitpay. By the Secretary. You now have that procedure? 

General Porrer. Yes, sir. 

Mr. Kripay. What is wrong with it? 

General Porter. We think this is working all right. I personally 
feel it takes a great deal of time, and we are working to try to speed 
this up. It takes from 6 to 9 months, depending on where the officer 
is, to get an officer out. And if an officer gets counsel, who is really 
trying to delay the proceeding, it will take us a year to get an officer 
out of the service under these proceedings. 

Mr. Kinpay. The Air Force comes under this section also, I believe, 
does it not ? 

General Porter. Yes, sir. Their policy is different in its implemen- 
tation from ours. 

Mr. Kitpay. Well, they should speak to that. 

General Porter. Yes, sir. 
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Mr. Kitpay. I would think. 

But the provision of law under which you operate applies to the 
Army and the Air Force, although not to the Navy and the Marines; 
is that correct ? 

General Porter. Yes, sir. 

Mr. Kitpay. Mr. Hardy ? 

Mr. Harpy. That is along the lines that I had intended to inquire 
from the Air Force on yesterday when we ended our session. I pre- 
sume, General, that this action is taken under this section 3781? 

General Porter. Yes, sir. That is right. 

Mr. Harpy. Now, can you tell us how many officers, lieutenant 
colonel or colonel, or lieutenant colonel or above, with more than 20 
years of service, has the Army actually separated under that section ¢ 

General Porter. Let’s see. 

Mr. Harpy. Over any particular period of time. 

(Mr. Blandford, aside to Mr. Hardy.) 

Mr. Harpy. For what period of time do you have? 

General Porter. We have some figures here for 1958 and 1959. We 
have never broken our figures out that way. But we do have some 
figures here, which show that, in 1958, 7 colonels, 21 lieutenant col- 
onels, 5 majors, 9 captains, and 9 first lieutenants were required to 
show cause under this proceeding. 

In 1959, two colonels, nine heutenant colonels, five majors, nine 
captains, and four first lieutenants. 

Mr. Harpy. Now, actually, the only ones that are affected by the 
legislation before us are the lieutenant colonels and above, aren’t 
they ? 

General Porrrr. Majors inthe Women’s Army Corps. 

Mr. Harpy. Well, women, maybe. 

General Porrer. They were included in these figures. 

Mr. Harpy. From the figures you have, you go all the way down 
to heutenant ¢ 

General Porrer. That is right. 

You see, the first 3 years is a probationary period, and we can deal 
with those officers under the law without board action, based on 
recommendations from the field. 

Mr. Harpy. You separate them under this section, too? Don’t you 
have a much simpler procedure for getting rid of substandard officers 
down in that regular grade? 

General Porter. Yes, sir: we do. 

Mr. Harpy. Without board action ? 

General Porter. Yes, sir; under the law board action is not 
necessary. 

Mr. Harpy. The thing I am trying to understand is how many you 
actually separated in these higher grades who have had more than 
20 years of service under that section 3781. 

General Porrer. My figures here don’t break those out, but we can 
supply that for the record. 

(The information requested is as follows :) 

In 1958, five colonels and seven lieutenant colonels with over 20 years’ promo- 
tion list service were separated from the service as a result of board action under 
section 3781, title 10, United States Code. 


Out of the 29 cases initiated in 1959, 1 colonel and 2 lieutenant colonels with 
over 20 years’ promotion list service have been separated to date. 
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No breakout by grade and years of service is currently available for the 475 
Regular Army officers separated as a result of elimination board action prior 
to 1958. 

Mr. Harpy. I think that is important. 

Now, I have the same question in the back of my head that Mr. 
Kilday raised awhile ago. 

Why isn’t that section adequate for the needs that you are trying 
to accomplish with this bill here, except for this 5 percent of promo 
tions from below the 

Mr. Kireu1n. Zone—— 

Mr. Harpy. Zone of selection ¢ 

General Porter. Our position is that this procedure is serving ow 
needs. I thought I made it clear that we feel, since this is permissive 
legislation—the Secretary has stated that he does not feel that he 
would need to use the provisions of this bill in the foreseeable future. 

Mr. Harpy. You really don’t need this bill at all. You have a sec- 
tion 3781 that is serving your requirements, isn’t that right ? 

General Porter. Yes, sir. 

But I would like to say this: 

We do not oppose this legislation, feeling—— 

Mr. Harpy. I understand. You are just trying—the Air Force 
is not using section 3781, which is available to it. You are using it. 
But since they want something that gives them more latitude, you are 
willing to back them up? Isn’t that about the size of it? [Laughter. | 

General Porter. Yes, sir. 

Mr. Bianprorp. Mr. Hardy, may I help, perhaps, in this discus- 
sion ? 

General, would you supply for the record—although perhaps the 
colonel has them available—your permanent promotion points today ’ 

I think we are going to be confused here if we are not careful. 
Because there is a different problem in the Air Force than you have 
in the Army, and I think we ought to clarify it right now. 

The Army promotes at a later period to permanent promotion. So 
your attrition has been made applicable. The Air Force problem, as 
I understand it, is really based upon some accelerated promotion that 
took place in the past which has resulted in people coming up for 
permanent promotion because they filled their vacancies much sooner 
and having these people on board today who are not able to meet the 
requirements of the service in their particular grade. 

This is not quite true in the Army because you have applied a dif- 
ferent procedure. 

Would I be correct in saying that ? 

General Porter. Yes, sir. 

Mr. Bianprorp. Would you explain now the Army procedure, why 
what you did was different from the Air Force? 

General Porrer. Well, to begin with, we have felt, based on our 
experience in World War IT, that permanent promotion sets tenure. 
The temporary promotion, because of our requirements for officers 
exceed what we were authorized in OPA, is based upon the Officer 
Grade Limitation Act. We had to goto OGLA. To take care of our 
grade requirements we must use temporary promotion. 

Under permanent promotion—and this is what I would like to talk 
about now—our second lieutenants are all promoted to first lieutenant 
after they have had 11% years, or 18 months of service. 
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Mr. BLanprorp. Temporary. 

General Porter. Temporary. 

Permanent: Three years of service. 

Mr. Bianprorp. You have stuck with 5 years all along! 

General Porter. That is right. 

Going to captain, we consider our people for promotion, that is, 
regular promotion to the grade of captain, in the sixth year of service, 
with the idea that they will be promoted at their seventh year of 
service. 

Similarly, for promotion to major, we have considered our people 
during their 13th year of service, so they will be promoted by the 
time they have reached their 14th year of service. 

For permanent promotion to lieutenant colonel, we have consid- 
ered our people so that that promotion would take place during their 
20th year or 21st year of service. 

Mr. Buanprorp. This is to lieutenant colonel ¢ 

General Porrer. Lieutenant colonel. 

To colonel, our consideration is in the 24th year for promotion at 
the 25th year of service. And they pass into that zone and stay there 
until they are selected to colonel or until they reach 28 years of service, 
when they are retired. 

Mr. Bianprorp. Now, isn’t this the marked distinction at this point 
between the Army and the Air Force, that the Air Force, because of 
it being a junior service and filling up its needs sooner, have actually 
failed their people in promotion to the permanent grade of colonel 
for the second time in their 20th year, and doesn’t this make the 
Army system an entirely different system and therefore gives you a 
different requirement than what the Air Force needs for the elimina- 
tion of its officers ? 

General Porter. Yes, sir. 

I don’t have the knowledge to comment. in detail on the Air Force 
policy, but there is a difference in our needs and requirements at this 
time. 

Mr. Bianprorp. I just wanted to get that in the record. 

Mr. Harpy. Yes. 

Mr. Gavin. At that point 

Mr. Kivpay. Will the gentleman yield ? 

Mr. Harpy. May I—— 

Mr. Kixpay. The gentleman from Virginia has the floor. 

Mr. Harpy. Are you going to follow up on what he just said ? 

Mr. Gavin. I am going to follow up. 

Mr. Harpy. Don’t make me lose my line of thinking. But go ahead. 

Mr. Gavin. I hope not. 

You said something about the qualification of these officers. 

What did you say the Air Force reason was for wanting this legis- 
lation, about the qualification of the officers? 

Mr. Bianprorp. Well, the Air Force faced a different problem, and 
actually are in a different situation because they have not used the 
title I proceeding which General Porter is talking about in the same 
manner that the Army has used the proceeding. 

The Air Force has applied their title I proceedings, I would think 
it is fair to say, almost to those who commit malfeasance in office. It 
is just something short of a court-martial. 











3678 


The Army have used the title I proceedings with all of the board 
action to get rid of the nonproducer. 

So you have gone off on a different procedure. 

But the bigger problem that I was trying to point out was that the 
permanent promotion points have occurred at so far different points 
in their careers that you don’t have these people on board very long, 
because they complete their 28th year after 2 years and out they go. 

Mr. Harpy. Yes, but if I could get back 

Mr. Kinpay. Mr. Hardy. 

Mr. Harpy. Now, the thing that I was trying to understand—while 
I appreciate the fact that there may be a different present status be- 
cause of a different application of this particular title or failure on 
the part of the Air Force to apply this title as time has passed, never- 
theless it seems to me that that title is available to them now for em- 
ployment in the event they want to get rid of substandard officers in 
appreciable numbers. 

And, as I understand it, that title isn’t even limited percentagewise. 
is it? 

Mr. Buanprorp. No. 

Mr. Harpy. Under section 8781, why, they can get rid of half of 
them if they see fit to. 

Mr. Buanprorp. Yes. 

Mr. Harpy. On the basis that they are not up to standard. 

Now, the truth of the matter is that the key to that determination 
would depend on what constitutes being substandard. And I suppose 
that that definition is prescribed by the service Secretary; is that 
right ? 

General Porter. Yes, sir. 

Mr. Harpy. Is that the way the Army operates ? 

General Porter. Yes, sir. 

Mr. Harpy. So the Secretary of the Army prescribes a criteria that 
goes into the making up of what constitutes a substandard officer, and 
it is on that basis that you go through this cumbersome board pro- 
cedure which you outlined, General. 

But there, again, the procedure that you outlined is an administra- 
tive determination of the Secretary ; isn’t that right ? 

General Porrer. Right. 

Mr. Harpy. And couldn’t it be very much simplified if it seemed 
desirable to do so? 

General Porrer. This is covered in law. 

Mr. Harpy. All those many boards that you outlined a while ago. 

General Porrer. Yes, sir. 

Mr. Kiipay. Yes. 

General Porrrer. That is covered in law. 

Mr. Harpy. Well 

General Porrer. We are working to insure that the actual review 
of the case and the processing of papers is streamlined. These people 
are all over the world, and it takes sometimes considerable time to 
get the papers out and back. We are working to cut that time down. 

But we feel that the officer must have a reasonable time to prepare 
his case and must be permitted to come in person before the board 
and present his case. 
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Mr. Harpy. Well, actually, the Army has found that this section 
serves their purpose to weed out the less competent officers, those 
which fall below the standard prescribed by the Secretary; is that 

right ? 

‘General Porter. Yes, sir. 

Mr. Harpy. And that section is available to all of the services, and it 
is not limited as to the number that can be eliminated; that is correct, 
isn’t it ? 

General Porrrr. Sir, the Navy does not have this legislation at all. 

Mr. Harpy. Allright. Well, let’s talk about the Air Force, then. 

General Porter. Yes, sir; the Air Force is w orking under the same 
legislation. But I think—when you talk to General Ligon, he will 
explain that they don’t apply this quite the same way that we do. 

Mr. Harpy. They don’t apply it, but they could. 

General Porter. Yes, sir. 

Mr. Harpy. Now, General, we had quite some discussion of the term 
“best. qualified.” 

Now, actually, under the bill that is before us, although we talk 
about selecting for the best qualified, it would work in reverse, wouldn’t 
it, and you would select out the least qualified—isn’t that the way it 
would work ? 

General Porrer. Yes, sir; that is the other side of the coin. 

Mr. Harpy. So that it wouldn’t be a matter of going through all 
the capabilities of it 100 percent in order to pick out 80 percent who 
are best qualified. You would eliminate those that are least qualified. 
Now, that is, in effect, the procedural situation, isn’t it? 

General Porrer. That is right. 

Mr. Harpy. Now, then, if we are going to pursue it in that man- 
ner, what is the advantage of putting in a lot of words about selecting 
the best qualified, rather than saying we are going to eliminate sub- 
standard officers under section 8781 ? 

General Porrrer. Well, you have the psychology of the officer corps 
to consider in this thing. 

Mr. Harpy. Oh, so what you are going to say to the officer is, 
“We are going to pretend that you are just not the best qualified, 
and we are going to let you go out in a cloud of glory here.” Instead 
of saying, “We are going to pluck you because you are below standard.” 
Is that the idea? 

General Porter. No, sir; that isn’t so. 

Mr. Kitpay. You are confusing two things. 

Mr. Harpy. I am not confusing two things either. 

Mr. Kirpay. The selection out is not going to be a question of best 
qualified. 

Mr. Buianprorp. That is right. 

Mr. Kixtpay. This is your selection board. 

Mr. Harpy. I understand that. 

Mr. Kriipay. They are instructed to either select the fully qualified 
or the best qualified. 

Mr. Harpy. I am talking about the practical application of this 
thing. I am not talking about the w ay it reads. I am talking about 
the practical application. 

In practical application, if we pass the bill that is before us, you 
are going to be selecting out—because you are going to take the least 
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qualified, isn’t that the fact? From a practical standpoint, that is 
going to happen? 

General Porter. Yes, sir. 

Mr. Kinpay. That is true. 

It is not going on a “best qualified” basis. 

Mr. Harpy. No. Theoretically, it is supposed to leave the ones 
that are better qualified. 

Mr. Kitpay. You are confusing two things. The selection boards 
meet for the purposes of selection and not for the purpose of continua- 
tion or elimination. 

Mr. Harpy. I understand that. 

Mr. Kizpay. They have a zone of consideration that is given to 
them by the Secretary and the number that they are to use. 

Mr. Harpy. That is right, but 

Mr. Kitpay. Within that limited number, they pick the still smaller 
number which they regard as being the best qualified for consideration. 

Mr. Harpy. For promotion. 

Mr. Kinpay. Yes. 

If this bill is passed, under the law, they would meet and consider 
all of the officers with over 20 years of service, lieutenant colonels with 
less than 26 and colonels with less than 30, who have been twice passed 
over. They will consider all of them. 

Mr. Harpy. Yes, they consider them from the standpoint of being 
the best qualified. 

Mr. Kitpay. Well, I agree that that is a play on words. They are 
actually going to pluck them out. 

Mr. Harpy. Of course they are. 

Mr. Kitpay. But the best qualified—well, I guess these are the better 
qualified, rather than the best qualified. 

Mr. Bianprorp. That is it. 

Mr. Kinpay. Of these who have been twice passed over, these are 
the least capable that we are going to take. 

Mr. Harpy. That is exactly my point. 

Mr. Kinpay. Yes. 

Mr. Gavin. Would the 

Mr. Kixpay. Best qualified is a word of art and shouldn’t be con- 
fused with these others. 

Mr. Harpy. I understand. You are talking about that in that case 
for promotion purposes. 

r. Kitpay. That is right. 

Mr. Harpy. In this case, it is a matter of continuation. It is nota 
matter of promotion. It is a matter of permitting them to stay on 
acive duty. 

Mr. Harpy. I am through with it. 

Mr. Gavin. Would the gentleman yield? 

Mr. Harpy. My whole point is simply this: I don’t know that it is 
anything but a play on words. You have section 8781 that is avail- 
able now, and it is available for unlimited use in case of personnel who 
do not meet the required standards. That is my whole point. 

Mr. Kitpay. Mr. Gavin. 

Mr. Gavin. Well, I listened with a great deal of interest to the dis- 
cussion. It is quite evident that the Department of the Army, Mr. 
Chairman, and the Department of the Navy are not too particularly 
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concerned about this legislation. The legislation that is now on the 
books seems to meet their requirements. 

What I can’t understand on these lieutenant colonels and colonels: 
They must have been qualified in the first place or they wouldn’t have 
received the rank and grade that they now have. And suddenly we 
kind of come up with a piece of legislation to reexamine them to de- 
termine whether they are best qualified or who is best qualified, and 
who should be eliminated. 

What I am trying to arrive at: Is this legislation for the purpose 
of creating vacancies or are you overstaffed and you want to brin 
some of the younger men along? Why don’t they give us the actua 
reasons for this legislation ? 

Iam talking now about the Department of the Air Force. 

Mr. Kitpay. Well, we are coming back to the Department of the 
Air Force. They have major responsibility for the whole bill. You 
weren’t here when I announced that Mr. Thompson and General Ligon 
would be back after we heard from the other services. 

Mr. Buanprorp. Mr. Chairman, may I make one suggestion that 
might help some ¢ 

If we could separate this bill into three parts for purposes of con- 
sideration, it fight be of great assistance. 

The first is the continuation board provision, which is a method 
that the Air Force seeks to eliminate the nonproducer. This was the 
quality control that the Cordiner Committee was talking about and 
what they said had to be put into effect to bring about a more efficient 
armed services, 

Now, the second point that we have been talking about here is a 
change in the law which is unnecessary as we can ascertain, and that 
is to require a best qualified method of promotion instead of a fully 
qualified method of promotion. 

If we can separate that from the quality control program here of a 
continuation board, it will help. Because actually this best-qualified 
and this business about women officers being involved here, and the 
other changes in the Officer Personnel Act, for practical purposes, have 
nothing to do with this bill, as well as below-the-zone selection. 

The main purpose of this bill—am I correct, General—is that the 
Air Force needs a method to eliminate some nonproducers. The Army 
used a different system and will continue to use that system. They 
might someday like to use this if they change their title I proceedings 
or if they want to speed up the method by which they eliminate their 
nonproducing officers ; is that a correct summary ? 

General Porrer. That is a correct summary. 

Mr. Kirpay. Yesterday, I had suggested that someone provide for 
us an analysis of the old section 24(b). 

Could I inquire at this time, for purposes of some questions I want 
to ask, if it is a fact that section 8781 of title 10 is essentially the 
same as the old section 24(b), or is that the designation of it as carried 
into the code ? 

Could you tell me, General Ligon ? 

General Ligon. This is essentially true, Mr. Kilday. We have pre- 
pared a chart which lines up the old section 24 (b) 

Mr. Kitpay. We will go into that in detail. 

General Ligon. Yes, sir. 
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Mr. Kitpay. But I had suspected that. this 8781 is the codification 
of old section 24(b) of the National Defense Act. 

The attorney for the Department of the Air Force; your name 
please, sir? 

Mr. Minor. James Minor, Department of the Air Force. 

Section 24(b) was not continued after the war. Section 8781 is 
based on title I of Public Law 810 and is a somewhat more involved 
proceeding but similar to the officers that are selected and removed 
and quit. But 24(b) was repealed before title I was enacted. 

Mr. Kitpay. Well, there are some practical considerations here, | 
had some experience with the old section 24(b). 

From the way General Porter detailed it, 1 would think that title I 
of Public Law 810, which is now 3781, is essentially the same pro- 
cedure, that is, in requiring that all officers be reviewed by this board; 
that the substandard ones be selected, and all of the intermediate 
boards, and so on. 

I think perhaps the major change is that 24(b) required the Presi- 
dent to approve, rather than giving that authority to the Secretary. 

Now, as a practical situation, isn’t it true that you acually proceed 
under 3781 in a case of malfeasance as distinguished from nonfeasance / 

General Porrer. Yes; we have malfeasance, but we have other cer- 
tain categories where we can’t reach an officer and where under the 
statute there is no way of getting at the officer. 

Mr. Kinpay. It is not quite bad enough to constitute a criminal 
trial by court-martial, but it is not good enough to remain in the 
service in the grade which he holds. That is more or less the practical] 
situation. 

General Porter. Yes, sir. 

Mr. Kivpay. Isn’t it ? 

General Porter. That is right. 

Mr. Kinpay. And these nonfeasance things are rather nebulous. 
You can’t put your finger on just exactly what it is that is wrong with 
the fellow or what he did or where he failed to carry out an order. 
It is just a general situation of not quite performing and not quite 
producing, isn’t that it 

General Porrer. Yes, sir. 

There is substandard performance, failing to live up to the officer 
code, and, in areas where we have no legislation which will permit us 
to proceed with a court-martial action. 

Mr. Kivpay. The Air Force, because they promoted their people, 
necessarily, earlier than the Army, are faced with keeping these people 
a longer period of time. 

General Porrer. Yes, sir. 

Mr. Kirpay. And the Army can suffer through the maybe 2 years, 
and in some cases 3 years that they are going to have to keep him 
before they get through with him. Whereas, the figures here yester- 
day showed that the Air Force colonel was about 4 years and 6 months 
behind the Army man, and the lieutenant colonel 3 years and 4 months- 

General Porter. Yes, sir. 

Mr. Kizpay. So that the Air Force has a longer period of time dur- 
ing which they must suffer his presence. Isn’t that all connected with 
this? 

General Porter. Yes, sir. 
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Mr. Kitpay. And in the relatively few cases that the Army has you 
know when you start out it is going to take you 9 months to a year to 
get rid of the fellow. You will get rid of him im 2 years if you just 
leave him alone. 

General Porrer. And we feel that our commanders have to keep 
after such people and make them produce, 

There is such a thing as having the commander watch officers’ per- 
formance, too, and push them along. 

Mr. Kinpay. pee of course when we start with the individual on 
the show-cause thing—he is being prosecuted, but actually the fel- 
low who is pushing it has to defend. 

General Porrer. That many times is the case. There is no question 
about it. Although the way our boards have been acting recently, 
that isn’t so—in other cases, though, it has been. Actually, where 
you get a conflict of personalities between some officers, you may have 
that. 

Mr. Kinpay. It was my direct recollection that 24(b), as such, was 
used one time by the Army, and that was back about 1921 or there- 
abouts. 

The list went into the White House of those recommended for elhm- 
ination, and it was about half as long when it came out as wher it 
went in. 

Mr. Bianprorp. One-third. 

Mr. Kitpay. One-third / 

Mr. Bianprorp. Yes. 

Mr. Kivpay. About one-third as long when it came out of the White 
House as when it went in. 

So there were apparently some considerations other than the facts 
developed by the various boards, and things of that character. 

General Porrer. Our present experience is that. of those officers re- 
quired by our removal wh Fi i boards to show cause, about. 50 percent 
are settled with the officer actually being eliminated. 

Now, some officers, if they have over 20 years’ service—about 20 per- 
cent of them will retire rather than go ahead and face the board. 

Mr. Kitpay. Are there any other questions of General Porter ? 

Mr. Bares. Mr. Chairman. 

Mr. Kixpay. Mr. Bates. 

Mr. Bares. I would just like to get an understanding of this. I 
wasn’t here, Mr. Chairman, and haven’t been grounded on it. 

When you refer to fully qualified, that is merely for selection pur- 
poses, and not for promotion, and best qualified is then selected out, 
of the group that had been fully qualified heretofore; is that correct / 

General Porter. Yes. 

Under the fully qualified procedure, the board is given a set of ¢ri- 
teria, but generally speaking, it is their judgment which determines 
who is fully qualified and who is not fully qualified. 

Under the best qualified system of promotion which we use, after 
the board decides which are fully qualified, competition then sets in, 
because they have been given a certain number of people to select. 
They can only select a certain number. 

Mr. Bates. Now, you say select; select for what? Continuation ? 

General Porter. Promotion. 

Mr. Bates. Now, for promotion / 
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General Porter. Yes. 

Mr. Bates. Now, the first step is fully qualified ? 

General Porrer. That is right. 

Mr. Bares. Now, you select a group of people who become fully 
qualified. Now, what do you do with that list? Nobody gets pro- 
moted directly from that, do they ? 

General Porter. Under present law, if you go before a promotion 
board twice, and you are not selected for promotion, you are forced 
to retire or be eliminated, depending on the years of service you have. 

Mr. Bates. Now, when a man becomes fully qualified —— 

General Porrer, Excuse me. 

I should go ahead. 

Except in the grade of lieutenant colonel to colonel, when you will 
be continued on until you have had 28 years of service. But below 
that, if you are passed over twice for promotion, you are out. 

Mr. Bares. Now, when a man is selected as fully qualified, then he 
has to go through and be selected as best qualified, too, to get promoted ? 

General Porter. That is the procedure we use. 

Mr. Bates. All right. 

That is what I wanted to understand. 

Now, this 80 percent figure that you have used. Those represent 80 
percent for the first time being considered instead of 80 percent of this 
entire group. 

Now, igi that, you can go deeper ? 

General Porter. Well, let me give you a simple example. 

Say that one year we have 10 officers—this will be very hypothetical. 
Say we have 10 officers that are up for consideration for promotion. 
Under the law, we have to pick eight of those people, and two are 
passed over. 

Assuming that the previous year instead of 10 we had 100 officers 
and we had to pick 80 percent. The board passed over 20 of those 
officers the first time. Now we come into this next year where we only 
had 10 new officers coming into the zone. We would have 20 old offi- 
cers and 10 new officers. Eighty percent, you see, of those 30 officers, 
would require us to pick 24 officers. 

This is a very exaggerated case, but I just wanted to show you how 
this might ani 

Now, 80 percent of those selected for the first time would permit us 
to go ahead, if those officers carried over from the previous year were 
substandard, and to eliminate them the second year their records were 
under review. 

Mr. Bates. So it helps those who haven’t been selected heretofore, 
because you can dig a little deeper into the list, and it makes it more 
difficult for those who have already been passed over? 

General Porter. It is a more strict accounting, and it permits us 
to hold our standards higher, and we feel it is the interpreation of 
the law that was intended. 

Mr. Bates. Now, what do you do with, say, a major that doesn’t 
have 20 years in, or a lieutenant colonel who doesn’t have 20 years in, 
do you carry all of them to 20 years now? 

dened Porter. No, sir; after 18 years, we will carry them to 20, 
but up until 18 years a man gets 21% percent of his pay for each year 
of service up to that time, and that is—— 
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Mr. Buanprorp. No. 

Mr. Kinpay. Not all of them. 

Mr. Buanprorp. Severance pay. 

General Porter. Excuse me. I am getting involved here. 

Mr. Bares. Your cutoff figure, now, 1s 18 years. 

General Porter. Yes, sir. 

Mr. Bares. And once they have reached 18, you will carry them 
to 20% 

General Porter. That is right. 

Mr. Bates, That is all I have, Mr. Chairman. 

Mr. Kitpay. Any other questions ? 

Mr. Krrcenin. I have a comment, Mr. Chairman. 

Mr. Kitpay. Mr. Kitchin. 

Mr. Kircutn. I may be all wet about this and out of order consid- 
erably, but in hearing the testimony for the last 2 days, it appears to 
me that the acute problem exists in the Air Force and the Air Force 
alone. 

Mr. Witson. Yes. 

Mr. Krrceutn. It would seem that the reasonable approach to this 
thing would be for the Air Force to come up with some proposed or 
suggested hump legislation and let us consider it on the basis of the 
immediate and necessary changes in the present law as governs the Air 
Force, and not have this involved situation that apparently the Navy 
doesn’t need and the Army doesn’t particularly want. It all pertains 
to the Air Force. 

Mr. Kitpay. Well, we will give consideration to that when we 
reach the executive session stage. 

Mr. Huppieston. Mr. Chairman. 

Mr. Kitpay. Mr. Huddleston. 

Mr. Huppteston. I am not convinced that the Air Force is not per- 
fectly able to utilize section 8781 to the same extent that the Army 
has. 

I wonder, Mr. Chairman, if it would be possible for us to have 
incorporated in the record the directives and regulations of the De- 
partment of the Army dealing with the implementation of 3781, so 
we can see just what kind of situations exist where they do utilize 
that procedure for getting rid of undesirable officers. 

Mr. Kitpay. Could you supply that, General ? 

General Porrer. Yes, sir. 

Mr. Kitpay. I would suggest that it be supplied to the committee, 
and after we determine the Tength of it, and so on, whether it would 
be printed in the record. But furnish it for the files, and then we 
will make the other determination. 

Mr. Bennett. 

Mr. Bennetr. General, is there anything in 3781 which requires it 
to be limited to cases of misfeasance or me Tiseonaet Can it, accord- 
ing to its terminology, as a statute, be applied also to questions of 
substandard or nonperformance aspects ? 

General Porrrr. There is nothing which prevents us from applyin 
it to officers who have merely had a substandard performance o 
duty. 

Weare so applying it in cases where it is needed. 

Mr. Bennerr. You don’t think that this 3781, then, is necessarily 
by its language limited to cases of misfeasance or malfeasance? 
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General Porter. No. 

Mr. Kitpay. I want to call your attention now to a sentence you 

have on page 7 of your statement, General Porter : 
Without the reference to full qualification, there is a possibility of the forced 
selection of unqualified officers in case the zone of consideration contains a 
smaller number of qualified officers than the number specified by the Secretary 
for selection. 

I believe, in a subject of construction, that you would likely find 
yourself in the position of promoting unqualified officers. But as a 
practical proposition, the Secretary fixes the zone of consideration, 
and the Secretary fixes the number to be selected, so that actually 
he fixes the attrition factor at the time that he convenes the board; 
isn’t that correct ? 

General Porter. I would like to have Colonel Hays answer that 
question, sir. 

Colonel Hays. The law, as practically stated, says that when the 
best qualified system is used, the Secretary may not determine a 
number to be selected less than 80 percent of those under considera- 
tion. 

Mr. Kirpay. When the best-— 

Colonel Hays. When the best qualified system is used. 

When the fully qualified system is used, the Secretary prescribes 
no number. He merely sets the zone and asks the board for the 
number they consider fully qualified. 

Mr. Kitpay. This is where I got lost yesterday. 

Colonel Hays. Yes, sir. 

Mr. Kitpay. Yes, sir. [Laughter.] 

Colonel Hays. When we use the best qualified system under the 
permissive provisions of the present law, and there is any doubt about 
the qualification in the zone, the Secretary can direct that the selection 
be made by the fully qualified method, which leaves the number 
selected strictly up to eer 

The Secretary may prescribe, however, the best qualified method. 
This is the method we usually use today. 

This law would require the best qualified method to be mandatory, 
which means there would be no out. 

If it is to be mandatory we need to put a safeguard in the law to 
prevent a situation like this from occurring. 

In some of our selection lists, frequently numbers less than 10 
come up. Let’s suppose we have three officers come up for selection to 
permanent colonel, under the mandatory best qualified selection, the 
Secretary would have to designate all three of them to be selected, 
because two is not 80 percent. 

Mr. Kitpay. Now, this was put in the Officer Personnel Act for 
1947. 

Colonel Hays. Yes, sir. 

Mr. Kirpay. This 80-percent requirement for selection. 

Colonel Hays. That is correct. 

Mr. Kirpay. Would you give us any background as to the reason 
for it, or have you already done that? Will it control the attrition ? 

Mr. Buanprorp. That is it. 

Colonel Hays. I think it was a safeguard for the officers, sir, to 
prevent the use of attrition to create excessive spaces. 
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Mr. Kizpay. That is what I would suppose. 
Colonel Hays. They had that in mind. Since the safeguard was 
in it, that either the best qualified or the fully qualified method could 

be used, the Secretary could switch to the ful y qualified method if 
there was any doubt about the qualification or if the zone was small. 
. Mr. Kitpay. Now, does this proposal we have before us eliminate 
the 80 percent? 
| Colonel Hays. No, sir; it does not. 

Mr. Kixipay. But it still would make mandatory the best fitted ? 

Colonel Hays. Yes, sir; it makes mandatory the best qualified, but 
it puts two other safeguards in there. 

One safeguard is that the officer must be considered fully qualified 
before he is best qualified. So that if the Secretary, in case the three 
were in the zone, designated all three for selection, and the board 
finds only one fully qualified, it would be legally required to report 
only one. 

Mr. Kizpay. [still don’t understand it. 

Mr. Harpy. Then you wouldn’t need the 5 percent which the Gen- 
eral indicated might Be helpful. 

Mr. BLAnpForp. That doesn’t enter into this thing. 

Mr. Harpy. That is what I am talking about. 

You wouldn’t need to go below the zone of consideration, then, to 
assure that you would have fully qualified personnel, because you have 
to make a determination that they are fully qualified before you can 
call them best qualified ; isn’t that right ? 

Mr. Buanprorp. Fully qualified implies no competition within the 
officers being considered. 

Mr. Bares. Yes. 

Mr. Buanprorp. Best qualified implies competition. 

This is the whole basis or distinction between fully qualified and 
best qualified: one says: “We can take them all.” The law even 
says that after 7 years, all lieutenants will be promoted to captain 
if fully qualified, regardless of vacancy. 

What you are doing is culling out those who aren’t qualified. 

Best qualified means, “You will compete with John Smith, and 
there will be a certain number who can be promoted.” 

Mr. Harpy. Now, certainly, the addition of this 5 percent below 
the zone proposition wouldn’t affect or wouldn’t have anything to do 
with the possibility of selecting unqualified officers. 

Mr. Bianprorp. No, sir. 

Mr. Harpy. In other words, the statement that the general has in 
here, it seems to me, is in error, the statement that Mr. Kilday read. 

General Porter. I don’t think it is in error, sir. 

Mr. Harpy. Then maybe I don’t understand the colonel’s explana- 
tion. 

General Porter. No. We were not dealing with this below the 
zone selection here. This deals with the possibility that officers who 
had once been passed over because of the 80-percent limitation on 
selection would require us to pick up that officer for promotion the 
next year when he really wasn’t qualified for promotion. 

Mr. Harpy. I see what you mean there. But I don’t know how you 
would get unqualified officers here if they have to be found fully 
qualified before they can be classified as best qualified. 
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Mr. Buianprorp. That is just exactly what they are asking for. 
That is what the law does not say. 

Mr. Harpy. Oh, now. 

Mr. Buianprorp. That is exactly what the law does not say. That 
is what they want the law to say. 

Mr. Bares. What law? You are referring to the Senate bill? 

Mr. Buianprorp. This is a strange quirk in the Officer Personnel Act, 
that it is possible under this law today to say that because there is 
competition and because the 80-percent figure means that all people 
have to be selected, that you are going to have to select an officer 
who is competitively qualified as best qualified because there are no 
people to be eliminated, even though he is not fully qualified. And 
they want to change it so they can find him not only best qualified but 
in addition he must also be found fully qualified. 

Mr. Harpy. I understand that now. Thank you for helping me 
clear it up. But certainly we don’t have to pass all the rest of this 
gobbledygook in order to get that little bitin? [Laughter.] 

Mr. Kirpay. The colonel adequately explained the difficulty I was 
having. My difficulty was that among the many provisions of the 
Officer Personnel Act, with which I am not acquainted, was this 80- 
percent selection requirement. 

.Mr. Blandford, do you have some questions? 

Mr. Bianprorp. Yes, Mr. Chairman. 

There are some interesting statements here, in your statement, Gen- 
eral Porter, or some interesting sentences. 

Mr. Katpay. A little louder. 

Mr. Buanprorp. You indicate 

Mr. Kirpay. A little louder, please. 

Mr. BLAnprorp. Yes, sir. 

You say: 





The lieutenant colonels are considered for promotion to colonel beginning in 
their 24th year of service. 

General Porter. Let’s see, page—— 

Mr. Buianprorp. Page 3 of your statement. 

General Porter. Yes, sir. 

Mr. Bianprorp. You have a board in existence right now for pro- 
motion from lieutenant colonel to colonel, or have you just had a 
board ? 

General Porrer. We had a board in January. 

Mr. Bianprorp. What was the criteria used in that board for pro- 
motion to colonel ? 

General Porter. You are talking now about the percentage and the 
number ? 

Mr. Bianprorp. No, the criteria. Who were eligible? 

General Porter. We used best qualified—Do you remember? 

Colonel Hays. The 24th year of service. 

General Porrer. The 24th year of service. 

Mr. Buanvrorp. Well, that is what I was afraid you were going 
tosay, General. 

That is the reason I got the list out and couldn’t figure out how 
people with 26 years of service were not even in the zone. 

General Porrer. Would you answer that? 
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Colonel Hays. You may recall at the end of World War II we were 
integrating officers into our promotion list in considerable numbers, 
and the problem of setting up the new promotion list under the OPA 
was considered at the time the Officer Personnel Act as passed. 

The OPA provided language which permitted the permanent pro- 
motion list to be reorganized, as board procedures were to determine. 
The Army convened such a board and, with the Secretary’s approval, 
they reorganized the officers on the permanent promotion list, based 
largely upon their service during the war, that is, the grade attained, 
the responsibilities, the efficiency attained, and so on. Hence, as the 
new officers were brought in, they were integrated into this permanent 
promotion list with the officers who were already there. 

Actually, the permanent promotion list was almost doubled. In 
the process of doing this, the basic date year group individuals were, 
let’s say, scrambled in a sense. So if you examine our promotion list 
in any detail, you will find that as we come past officers who entered 
in a specific year, there will be another group who entered in the year 
previous and another group entered in the yay before that. They 
are not organized on the permanent promotion list at present among 
the wartime year groups according to their date of entry. 

Mr. Bianprorp. Well, then, this is not a correct statement, that of- 
ticers with 24 years are considered for promotion to colonel. 

Colonel Hays. In general, this is true; the bulk, the big bulk. 

Mr. Bianprorp. There is a distinct difference. There is a big block 
of them that are not. I have the book here. And this intrigues me. 
It looks, from reading the lineal list here, like there are going to be 
an awful lot of lieutenant colonels who never are going to have a 
chance to be considered. 

Colonel Hays. No,sir. We made a very complete survey of that in 
the fall of 1958, because of this mixed up situation on the promotion 
list. It is quite true that some people are going to have more oppor- 
tunities to come up than others. 

Mr. Bianprorp. Some are not going to have any opportunity. 

Colonel Hays. No, sir; we have taken care of it. Every individual 
will have at least one chance. I think there are something like 54 in- 
dividuals that will only get one chance, but they will get one. 

Mr. Buanprorp. Well, that is not what the law says. The law says 
they will get two chances. 

General Porrer. They will be carried on, of course, the second time. 

Mr. Bianprorp. Well, General, there is something unfair about a 
system—if I may use that expression— which, because of an integra- 
tion program, takes military academy graduates who are brought in 
the service on the same day, and by the time they get through mixing 
up the list, you will find some of these integrated officers with per- 
haps even more service who won’t even be considered twice to the 
grade of colonel. 

General Porrer. Mr. Blandford, I can only say this: We have in- 
herited what we have at the present time. If we were starting from 
scratch, we might do it differently. 

Mr. Bianprorp. We passed a law here, General, not long ago, to 
put the JAG list, for example, back on the promotion list in the Army. 
Because we failed to use the word “temporary” in the law, the De- 
partment of the Army held that in this attempt to put people on an 
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equal status, where they belong with their contemporaries, that this 
only applied to the Regular promotion list. for permanent promotion 
and did not apply to the temporary promotion that everyone else is 
enjoying. So asa result, we have a substantial number of people who 
are not going to have the same opportunity for temporary promotion 
that their contemporaries had, that this subcommittee, right here, in- 
tended that they s eer have. 

General Porter. The Department of the Army is trying to admin- 
ister the present laws for the overall good of the officer corps. 

You will find that in every personnel action that was taken at the end 
of the war, some people improved their position and others did not. 
It depends on where you stand with respect. to what is happening, 
how you feel about it. 

Actually, we have officers who have up to 7 years of actual duty 
which is not considered for promotion list purposes under the way 
they were integrated, under the OPA. 

Mr. Bianprorp. That is because they do not get promotion list 
service. Therefore they are going to stay on active duty maybe right 
up to age 62 in the grade of lieutenant colonel. 

But they are gomg to draw full pay and allowances. But what 
you do with some of these people is that you give them promotion list 
service and then say, “Now we have given it to you. Now you are 
going to be eliminated, but you are not going to be promoted because 
of it. We are not going to make you eligible for promotion, but we 
are going to make you eligible for elimination.” 

General Porrer. I think it is very difficult to take this matter of the 
J AG Corps or other groups out of context. 

I would like to come over and explain to you exactly what our prob- 
Jem is. 

Mr. Kitpay. On the JAG Corps, over my objection at the time—— 

General Porrrr. Yes, sir; I remember that. 

Mr. Kitpay. We took special action. I never liked it. And we 
gave them a separate promotion list, and then we turned around and 
put them back on the general list, and that is where they got lost, isn’t 
it? 

General Porrer. Yes, sir. They asked to go on a separate list. 
Researching the thing—I don’t remember this. At the time, I wasn’t 
in personnel. 

Mr. Kitpay. I will never forget: it. 

General Porrer. The Korean war intervened. Possibly it would 
have been worked out if it hadn’t been for the Korean War and the 
crisis which came resulting in the rapid expansion of the Army. But 
in periods when you bring large numbers of officers back onto the 
active list and active duty, then you have this matter of trying to get 
officers in proper grade to take care of your jobs. You just can’t 
make your permanent list keep up. 

For example, in 1942 we took 200,000 officers in this 1 year. 

In 1943, 100,000. In Korea it was not as violent, but we had large 
numbers of officers called back to active duty. They tried to readjust 
in 1950 to get length of service for our Regular officer corps straight- 
ened out. We tried it for about 1 year and discovered that. it w as only 
confusing the issue more because Reserve officers were being pro- 
moted over Regular officers with more service. There were many 

rank inversions coming into the list. It was abandoned. 
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Mr. Kizpay. What I wanted to point out, General, was only that 
at least a portion of the JAG situation came about through two 
actions of Congress, that they were put on a separate list, and they 
asked for it—— 

General Porrer. Yes, sir. 

Mr. Kuwoay. And then their chickens came home to roost for them. 
But the individuals are now suffering from something that was 
brought about, I think, by the former judge advocates who formed an 
association and pushed that thing through here. 

Your general list and all of these various implementations of the 
officers corps are not the only thing involved in the JAG. 

It was certainly our intention when we put them back on the general 
list that they go where they belonged at that time. 

Are there any other questions ¢ 

Mr. Bianprorp. I was just going to say, Mr. Chairman, we have 
received a very informative and long letter from Mr. Short on this 
subject. I still can’t understand why the Army can not allow these 
individuals to compete for a temporary promotion. What difference 
does it make to the Army how big the zone is? 

General Porrer. Sir, they are competing for temporary promotion. 
There wasn’t one of these officers that was not in a zone of considera- 
tion. 

Mr. Bianprorp. Were these officers 

General Porrer. At this time. 

Mr. Buanprorp. These officers were all eligible then for consid- 
eration / 

General Porrer. There were some within the primary zone of con- 
sideratiton. Those that were not within the primary zone were eligi- 
ble for consideration from below the zone so they could have been 
picked up as outstanding. 

The Secretary’s position has been that these officers must continue 
to compete with their contemporaries. They were considered. |] 
think in the letter you got from Secretary Short, he indicated the 
instructions which were being issued to these boards to see that 
specialists were given proper consideration as against their line con- 
temporaries in the selection. 

Mr. Branprorp. Well, we will soon see when the results of the 
selection board—as to what effect that had. 

General Porrer. But we were talking about temporary. And this 
was a permanent board that met in January. Our temporary board, 
if you will recall, met in October 

Colonel Hays. That is right. 

General Porter. And that list was published in November. 

Mr. Bianprorp. How many J AG’s were on that list who had more 
than 24 years of service ? 

General Porter. I would have to check that, sir. 

(The information requested is as follows:) 

There were four Judge Advocate General’s Corps officers considered for 
temporary promotion to colonel in the last zone of consideration who had more 
than 24 years’ promotion list service. Of these, three had been previously con- 
sidered twice and not selected for permanent promotion to the same grade. 

There were four Judge Advocate General's Corps officers (with more than 
24 years’ promotion list service) considered for promotion in the last zone of 


consideration for permanent promotion to colonel. All of these officers had been 
previously considered one or more times. 
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Mr. Bianprorp. I have no further questions. 
Mr. Kurpay. Anything further? 
No response. ) 
fr. Kizpay. Thank you, General Porter. You also, Colonel. 

I want the committee to remain with me just one second. 

Tomorrow morning we will renew with Mr. Thompson and General 
Ligon of the Air Force on the detail of the bill. 

On yesterday, gentlemen, we heard H.R. 5040, that we had passed 
previously. 

Is there objection to having it formally reported? Is there objec- 
tion to having it reported ? 

Mr. Wuson. What is it? 

Mr. Bianprorp. Reemployment rights. 

Mr. Kitpay. Reemployment rights. 

We passed it in the 85th Congress. 

(Further statement as an aside.) 

Mr. Kitpay. Without objection, H.R. 5040 will be favorably re- 
ported to the full committee. 

The committee will meet tomorrow morning at 10 o’clock. 

(Whereupon, at 11:46 a.m., the subcommittee adjourned, to re- 
convene at 10 a.m., Wednesday, February 3, 1960.) 


House or RrepreseNnTATIVES, 
ComMITTEE ON ARMED SERVICES, 
SuscoMMItTrekz No. 1, 
Washington, D.C.,.Wednesday, February 3, 1960. 

The subcommittee met at 10 a.m., Hon. Paul J. Kilday (chairman 
of the subcommittee) presiding. 

Mr. Krtpay. The committee will be in order. 

We will continue the hearings this morning on S. 1795. 

Mr. Blandford, did you have something to put in the record? 

Mr. Buanprorp. Yes, sir. 

I would like to put in the record at this time the Army regulation 
with regard to personnel separations. I think just the general princi- 
ples involved, rather than the appendix, would be suitable, Mr. Chair- 
man, unless you want the entire document 

Mr. Kurpay. Mr. Huddleston, I believe, asked for this. Which 
would you prefer ? 

Mr. Huppieston. I just wanted some idea, Mr. Chairman, as to 
what criteria were used by the Army in determining whether to pro- 
ceed by this section 8781. And I think probably the summary would 
be satisfactory to me. 

Mr. Kizpay. Without objection, that portion will be annexed to the 
record. 
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(The regulations follow :) 


*AR 635-105A 
Army a} DEPARTMENT OF THE ARMY, 
No. 635-105A Washington 25, D.C., 2 January 1957, 


PERSONNEL SEPARATIONS 


ELIMINATION 

Section 1. General: Paragraph 
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Major commanders post-Doard actiog. 2 on en eri cndudinoodontcabteon 
Section II. Elimination of officers with less than 3 years’ service: 
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Additional reasons which require elimination.__.....---.------- ~~~ 
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Section III. Review and final action by Department of the Sates 
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The Secretary of the Army 
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Secrion I. GENERAL 


1. Purpose. These regulations provide means to eliminate from the Army 
substandard and unsuitable officers and warrant officers. Administrative pro- 
cedures to assist in the identification and processing of these officers for 
elimination are contained in AR 635—105B. 

2. StraruToRY Provisions. The provisions of law stated in a through J below 
(from Title 10, U.S.C., unless otherwise indicated) pertain to elimination of 
officers and warrant officers : 

a. Section 266 provides that boards convened for the discharge of members 
of the reserve components will include an appropriate number of Reserves 
prescribed by the Secretary of the Army and specifies seniority requirements 
for these members. 

b. Section 560 authorizes promotion selection boards to recommend for ter- 
mination of appointment of Regular Army warrant officers under section 1165. 

c. Section 1162 provides for discharge of reserve commissioned officers and 
other Reserves under regulations promulgated by the Secretary of the Army. 

d. Section 1163 provides for involuntary separation of officers of reserve 
components with 3 or more years of commissioned service on the approved 
recommendation of a board of officers. 

ce. Section 1165 provides for termination of appointment of Regular Army 
warrant officers within 3 years subsequent to acceptance of appointment. 

f. Section 1166 provides for elimination of unfit or unsatisfactory Regular 
Army warrant officers under regulations prescribed by the Secretary of the 
Army. 

g. Section 3298(a) provides for discharge under section 3814 of Regular 
Army second lieutenants found not fully qualified for promotion to the grade 
of first lieutenant, Regular Army. 

h. Section 3447(c) provides for vacation of temporary appointment in the 
Army of the United States held by Regular Army, National Guard of the 
United States, Army Reserve, and Army of the United States officers. 

i. Section 3448(b) provides that temporary appointment of warrant officers 
by the Secretary of the Army remain in effect during his pleasure. 

j. Sections 3781 et seq., provide for removal of commissioned officers from 
the active list of the Regular Army. 

k. Section 3814 provides discharge of Regular Army commissioned officers 
within 3 years subsequent to appointment. 

l. Section 3820 and Title 32, U.S.C., section 328, provides for withdrawal of 
Federal recognition and discharge of National Guard officers from appointment 
as Reserve officers. 


*These regulations, so far as pertains to company or similar units, gt pg AR 605— 
200, June 18, 1954, including C 1, November 26, 1954; C August 31, 1955; C 3, Sep- 
tember 14, 1955; SR 605-—-200—-1, June 18, 1954, including Fa xy November 26, 1954; and 
SR 605-200-2, January 26, 1951 
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3. DeFrnitions. Definitions used in these regulations are— 

a. “Officer” includes warrant officers, except where specifically stated. 

b. “Major commander” refers to the commanders of the six numbered armies 
in the United States, the Military District of Washington and oversea army 
commands directly under the Department of the Army. 

c. “Selection Board” refers to a board of officers established by Title 10, 
U.S.C., section 3781 or by the Secretary of the Army to review the records 
of officers. This board selects these not meeting prescribed standards who 
will be required to show cause for retention in the Army or recommends 
Officers with less than 3 years’ service for discharge. 

d. “Board of Inquiry” refers to a board of officers established by Title 10, 
U.S.C., section 3782, or by the Secretary of the Army to give fair and impartial 
hearing to evidence concerning the fitness of an officer selected to show cause 
for retention and to recommend for elimination or retention. 

e. “Board of Review” refers to a board of officers established by Title 10, 
U.S.C., section 3783, or by the Secretary of the Army to review cases of 
officers recommended for elimination by boards of inquiry and to recommend 
for elimination or retention. 

f. “Elimination” refers equally to elimination from commissioned or warrant 
status in the Army and to removal from the active list of the Regular Army. 

4. GENERAL. a. Elimination will not be used in lieu of disciplinary action 
under the Uniform Code of Military Justice. However, recurrent misconduct, 
whether or not evidenced by judicial or nonjudicial punishment, is cause for 
elimination. 

b. Although an officer previously subject to elimination action has been re- 
tained on active duty, misbehavior or lack of proficiency subsequent to the 
earlier consideration may require that he again show cause for retention. The 
grounds for elimination in the earlier case will be joined with subsequent 
information. 

c. Elimination of Regular Army and USAR officers for second failure of 
selection for permanent promotion is governed by AR 635-130 and AR 135-173. 

d. When elimination action is initiated, the officer concerned will remain 
within his current major command until the case is elosed, unless specific 
instructions to the contrary are issued by the Department of the Army. 

5. REASONS WHICH REQUIRE ELIMINATION. @. Retention of officers sub- 
standard in performance of duty or conduct, unsuited for military service or 
deficient in character cannot be justified in peace or war. There is no room for 
such individuals in any part of the Army. 

». Existence of one of the following or similar conditions require elimination 
of an officer: 

(1) Continuous, progressive decline in performance of duty resulting 
in an unacceptable standard of efficiency. 

(2) Record of mediocre service in two or more assignments, each under 
a different immediate commander. 

(3) Failure to exercise necessary leadership or command of an officer 
of his grade. 

(4) Failure to assimilate technical proficiency required of his grade. 

(5) Failure to discharge properly assignments commensurate with his 
grade and experience. 

(6) Repeated failure to meet personal financial obligations. 

(7) Mismanagement of personal affairs detrimentally affecting the per- 
formance of duty of the officer concerned. 

(8) Mismanagement of personal affairs to the discredit of the service. 

(9) Intentional omission of misrepresentation of facts in official state- 
ments, either oral or written. 

(10) Acts of intemperance and/or personal misconduct. 

(11) Commission or attempted commission of a homosexual or existence 
of homosexual tendencies wherein court-martial action is not appropriate. 
See AR 635-89. 

(12) Apathy, defective attitudes, or other character and behavior dis- 
orders to inelude inability or unwillingness to expend effort. See section 
II, SR 40-1025-2. 

c. Any one of the following or similar reasons require a review of an officer’s 
overall record to determine if such derogatory information, when viewed in 
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conjunction with other aspects of his: record, warrants recommendation for 
elimination : 

(1) Punishment under Uniform Code of Military Justice, Article 15. 

(2) Conviction by eourts-martial. 

(3) Denial of security clearance (based upon facts underlying such 
action). 

(4) Special derogatory efficiency report. See paragraph 10f, AR 623-105. 

(5) Failure of promotion to any grade in the Army of the United States, 
United States Army Reserve, or the Regular Army. 

(6) Failure of course of instruction at a service school. 

6. INITIATION OF EnrMINaTION AcTION. @. If a@ commander considers an 
officer unsuitable for further service, as defined in paragraph 5, he will submit 
recommendation for elimination, through channels, to the commander having 
general court-martial jurisdiction. Upon receipt, this commander will— 

(1) Disapprove the recommendation and close the case, or 

(2) Approve the recommendation and forward, through channels, to 
The Adjutant General, Department of the Army, Washington 25, D.C., 
Attn: AGPO-SR. 

b. Elimination action also may be recommended by the Department of the 
Army agencies. 

c. The Adjutant General will refer recommendations for elimination received 
from major commanders of Department of the Army agencies to an appropriate 
selection board. This board will consider the recommendation for elimination 
and the overall record of the officer to arrive at one of the following findings 
(for finding and recommendation of a selection board and subsequent action 
when officers with less than 3 years’ service are concerned, see sec. II): 

(1) One or more (or similar) conditions requiring elimination described 
in paragraph 4 evist. 

(2) Reason for elimination does not exist. Based on the finding, the 
board will recommend that the officer either show cause for retention, 
or not show cause for retention. 

d. If a selection board recommends that the officer not show cause for re 
tention, The Adjutant General will close the case, informing the major com- 
mander or initiating agency. If a selection board recommends that an officer 
show cause for retention, The Adjutant General will advise the appropriate 
major commander to notify the officer concerned. Upon receipt, the major 
commander becomes responsible for completion of remaining field actions as 
rapidly as possible, consistent with justice to the individual in the prepa- 
ration and hearing of his case. The Adjutant General will include with the 
notification a copy of the selection board’s finding and recommendation and 
all documetary evidence pertinent to the case. A copy of these documents 
will be transmitted to the officer designated to show cause for retention. 

e. Within 5 days of receipt of notification that he is required to show cause 
for retention, the officer concerned will acknowledge receipt electing to— 

(1) Tender resignation (par. 3, AR 635-120) ; or 

(2) Request diseharge (applicable only to Regular Army commissioned 
officers with 3 or more years’ service) (par. 3, AR 635-120) ; or 

(3) Apply for voluntary retirement, if eligible (AR 635-130) ; or 

(4) Appear before a board of inquiry to show cause for rentention. 

Options in (1), (2), or (8) above may be elected any time prior to final action 
regardless of earlier election of option in (4) above. When ever one of these 
options'is elected, eliniination proceedings will be suspended pending final action 
on the alternate election. When options in (1) or (2) above are selected, the 
officer will receive an honorable discharge, except in option cases in (1) above 
involving serious misconduct, when type of discharge will be determined by 
Department of the Army. See paragraph 3, AR 635-120. 

7. Boarps or INQUIRY. Major commanders are delegated authority to appoint 
boards of inquiry to hear evidence submitted for retention by an officer who 
elects to show cause. This board evaluates matters presented by the respond- 
ent, on his: behalf to determine if they constitute a basis for further service 
sufficiently strong to overcome the established reasors for elimination already 
found to exist by a selection board. Procedures for this hearing are contained 
in AR 635-105B. Applicable provisions of AR 15-6 also govern. On the basis 











3696 


of evidence submitted by the respondent, the board of inquiry will make one 
of the following findings: 
a. Cause for retention has not been shown, 
b. Cause for retention has been shown (with summary of data leading to 
this finding). 
On the basis of its finding, the board will submit a recommendation that 
the officer either be retained (with or without reassignment), or be eliminated. 
8. Mason COMMANDER'S Post-Boarp Action. @. If a board of inquiry rec- 
ommends retention, the case will be closed by the major commander, who will 
so notify the respondent; The board proceedings, with copies of the notification 
to the respondent, will be forwarded to The Adjutant General, Attn.; ACPO-SR. 
b. If a board of inquiry recommends elimination, the major commander will— 
(1) Forward the board proceedings to The Adjutant General, Attn.: 
ACPO-SR stating his approval or disapproval of the board of inquiry rec- 
ommendation. Reasons will be indicated when disapproval is recommended. 
(2) Complete the following administrative actions: 

(a) Determine if the respondent desires to appear in person or be 
represented by counsel before the board of review. (To be stated in 
forwarding indorsement. ) 

(bo) Furnished the respondent with copy of the board of inguiry 
report (less classified portions) if the respondent so desires. (If fur- 
nished, to be stated in forwarding indorsement. ) 

(c) Cause the respondent to undergo a final type physical examina- 
tion and forward to The Adjutant General, Attn.: ACPO-SR. (To 
avoid delay, may be forwarded separately. ) 

c. Forwarding indorsements will be personally signed by major commanders. 

d. Upon notification from The Adjutant General of the date on which a board 
of review will consider the case and when the respondent desires personal ap- 
pearance, the major commander will issue orders directing him to proceed on 
TDY to Washington, D.C., to report to the board of review. One copy of TDY 
orders will be furnished to Director, Army Council of Review Boards, Depart- 
ment of the Army, Washington 25, D.C. 


Secrion II. ELIMINATION OF OFFICERS With Less THAN 3 YEARS’ SERVICE 


9. AppLicanItiry. This section is applicable to— 

a. Commissioned officers who have less than 3 years’ commissioned service 
in their present component. 

b. Warrant officers who have less than 3 years’ service since accepting initial 
appointment in their present component. 

c. Officers who have less than 3 years’ service in the AUS without component. 

10. ADDITIONAL REASONS WHICH REQUIRE ELIMINATION. In addition to the 
reasons requiring elimination stated in paragraph 5, the following additional 
reasons are applicable for officers described in paragraph 9: 

a. Failure by a Regular Army officer of a basic service school course. (For 
Similar failure by a non-Regular officer, see sec. II, AR 135-173. ) 

b. Failure to be considered fully qualified for promotion to first lieutenant 
or chief warrant officer, W-2. 

11. ELIMINATION ProcepuRE. @. Processing of officers described in paragraph 
9 for elimination will not normally include reference to a board of inquiry or 
board of review. 

b. Recommendation for elimination of these officers received by The Adjutant 
General will be referred to a selection board which will find if reason for elimi- 
nation is established and recommend for elimination or retention. However, if 
the selection board determines that circumstances indicate that officer should 
be accorded a full and fair hearing by a board of inquiry, it may recommend 
that the officer show cause for retention. In this event, the case will be proces- 
sed under line 8, table I. 

c. If the selection board recommends retention, the case will be closed. If the 
selection board recommends elimination, the case will be transmitted to the See- 
retary of the Army for final action. 

d. Depending on the time element involved with respect to completion of 3 
years’ service by a Regular Army officer recommended for elimination, The 
Adjutant General may determine that the case will be processed under line 2, 
table I. 
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Section III. Review AND FINAL ACTION BY DEPARTMENT OF THE ARMY 


12. Boarp or REview. a. When a board of inquiry recommends elimination, 
the proceedings will be referred to a board of review. ‘The Secretary of the 
Army will appoint this board, which will furnish recommendation for his dis- 
position of the case. It considers the proceedings of the board of inquiry and 
such other matters as are presented to it by or on behalf of the respondent. 
It may examine any appropriate matter to arrive at its recommendation. 

b. The president of a board of review, through The Adjutant General, will 
notify respondents electing personal appearance or representation by counsel 
of the time and place it will convene to consider his case. Normally such 
notice will be given not less than 15 days nor more than 30 days prior to the 
date fixed for the board to convene. 

c. No officer will sit as a member of the board of review who is to be or has 
been called as a witness, or who sat ag a member of the selection board in the 
particular case, or who appeared as a witness before or sat as a member on 
any previous board of inquiry, board of review, or board of officers with 
respect to the respondent, or sat as a member of or was the reviewing authority 
in a court-martial before which the respondent wag the accused, or who 
previously has recommended or participated in recommending demotion, elimi- 
nation, or relief from active duty, or rendered a derogatory efficiency report 
on, or who otherwise has considered the case of such respondent. 

d. The board of review will, if requested, furnish the respondent a copy of its 
proceedings (with the exception of any classified portions). 

13. AcTION BY Boarp oF REviEw. a. The board of review will recommend 
either— 

(1) Retention in the Army (with or without reassignment), in which 
case the proceedings will be forwarded to The Adjutant General and the 
case closed. 

(2) Elimination from the Army, in which case such recommendation 
will be transmitted to the Secretary of the Army for approval or 
disapproval. 

b. When the board or review recommends elimination, it may also recommend 
clemency, stating reasons therefor. Only the Secretary of the Army may grant 
clemency. 

14. THE SECRETARY OF THE ARMY. Action by the Secretary of the Army on 
a board of review recommendation is final. 

(Table 1—Elimination Boards and Their Membership—follows. ) 
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Changes to AR-635-105A now in force: Cl and C6 
AR 635-1054 


*C6 
PERSONNEL SEPARATIONS 
ELIMINATION 
i HEADQUARTERS, DEPARTMENT OF THE ARMY 
No. 6 Washington 25, D.C., 3 December 1959 


AR 635-105A, January 2, 1957, is changed as follows: 
5. REASON WHICH REQUIRE ELIMINATION. 


* * * * * a * 


b. Existence of one of the following or similar conditions require elimination 
of an officer : 

(1) (As superseded by C 2, Oct. 1, 1957) Downward trend in overall 
performance resulting in an unacceptable record of efficiency or a consistent 
record of mediocre service indicating officer has reached his zenith of 
potential. 

(As superseded by C 2, Oct. 1, 1957) Failure to keep pace or to progress 
with contemporaries. (Hzamples: Successive promotion failure or a low 
record of efficiency when compared with other officers of the same grade, 
branch, and length of commissioned service, etc. ). 


* x * * x * * 


(13) (As added by C 4, Dec. 30, 1958) Conduct unbecoming an officer. 

b. | (As added by C 4, Dec. 30, 1958) When one or more of the reasons 

enumerated in items (6) through (12) above, is alleged, if the circumstances 

which form the basis thereof indicate that the reason in item (13) also is 

involved, item (13) will constitute additional reason for requring elimination. 
c. Any one of * * * recommendation for elimination: 


* * * * a * * 


(5) (As superseded by C 5, Aug. 7, 1959) Failure to be considered by 
a promotion selection board as fully qualified for promotion to any grade 
in the Army of the United States, U.S. Army Reserve, or the Regular Army. 


* * * * * * * 


7. (Superseded) Boarps or INquIrY. Major commanders are delegated au- 
thority to appoint boards of inquiry to hear evidence submitted for retention 
by an officer who elects to show cause. This board evaluates matters presented 
by the respondent on his behalf to determine if they constitute a basis for 
further service sufficiently strong to overcome the established reasons for 
elimination already found to exist by a selection board. Procedures for this 
hearing are contained in AR 635-105B. Applicable provisions of AR 15-6 
also govern. On the basis of evidence submitted by the respondent the board 
of inquiry will make one of the following findings: 

a. Cause for retention has not been.shown. 

b. Cause for retention has been shown (with summary of data leading to 
this finding). 

On the basis of its finding, the board will submit a recommendation that 
the officer either be retained (with or without reassignment), or be eliminated. 

8. (Superseded) Mason CoMMANDER’S Post-Boarp AcTION. a. If a board of 
inquiry recommends retention, the case will be closed by the major commander, 
who will notify the respondent. The board proceedings with copies of notifica- 
tion to the respondent, will be forwarded to The Adjutant General, Atten: 
AGPO-SE. 

b. If a board of inquiry recommends elimination, the major commander 
will— 

(1) Forward the board proceedings to The Adjutant General, Attn: 
OGPO-SE stating his approval or disapproval of the board of inquiry 
recommendation. Reasons will be indicated when disapporval is recom- 
mended. 


*These changes supersede C 4, December 30, 1958, and C 5, August 7. 1959. and together 
with C 3, AR 635—-105B, December 3, 1959, supersede D A message 430089, August 13, 1959 
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(2) Complete the following administrative actions: 

(a) Determine if the respondent desires to appear in person or be 
represented by counsel before the board of review. (To be stated in 
forwarding endorsement. ) 

(b) Furnish the respondent a copy of the board of inquiry report 
(less classified portions) if the respondent so desires. (If furnished 
to be stated in forwarding endorsement. ) 

(c) Cause the respondent to undergo a final type physical examina- 
tion and forward to The Adjutant General, Attn: AGPO-SE. (To 
avoid delay, may be forwarded separately.) Original only of report 
of Medical Examination (SF 88) and the Report of Medical History 
(SF 89) will be forwarded, together with clinical and electrocardio- 
graphic records, if applicable. The copies will be placed in the Health 
Records Jacket (DD Form 722) for distribution in accordance with 
AR 635-61. 

(3) Personally sign forwarding indorsement. 

ec. Upon notification from The Adjutant General of the date on which a 
board of review will consider the case and when the respondent desires 
personal appearance, the major commander will issue orders directing him 
to proceed on TDY to Washington, D.C., to report to the board of review. 
One copy of TDY orders will be furnished to Director, Army Council of Review 
soards, Department of the Army, Washington 25, D.C. 

13. (Superseded) Action By BoArD or Review. a. The board of review will 
recommend either— 

(1) Retention in the Army (with or without reassignment), in which 
case the proceedings will be forwarded to The Adjutant General and the 
case closed. 

(2) Elimination from the Army, in which case such recommendations will 
be transmitted to the Secretary of the Army for approval or disapproval. 

b. When the board of reviews recommends elimination, it may also recommend 
clemency, stating reasons therefore. 

14. (Superseded) THe SrecRETARY OF THE ARMy. Action by the Secretary 
of the Army will include determination of the presence of moral or professional 
dereliction, following consideration of the findings and recommendations of a 
board of officers appointed for this purpose. Only the Secretary of the Army 
may grant clemency. Action by the Secretary of the Army on a board of 
review recommendation is final. 

(AG 210.01 (10 Aug 59) AGPO) 


By order of Wilber M. Brucker, Secretary of the Army: 


L. L. LEMNITZER, 
General, United States Army 
Chief of Staff 
Official : 
R. V. LEE, 
Major General, United States Army, 
The Adjutant General. 
Distribution : 
Active Army: A. 

To be distributed as needed to all units and headquarters down to and 
including companies and batteries and to units and headquarters of 
comparable size. 

NG: State AG (3). 

USAR; None. 

Mr. Kitpay. We will resume this morning with Mr. Thompson 
and General Ligon. 

Will you come around, gentlemen ? 

I believe you had a presentation you wanted to make? 

Mr. THompson. Yes, sir, if we may. 

Mr. Kitpay. Go right ahead. 

Mr. THomrson. With your permission and the committee’s per- 
mission, Mr. Chairman, we would like to enter Genearl Ligon’s 
prepared statement into the record inasmuch as it is pretty much 
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the same, only more detailed than my own statement. was, and pro- 
ceed to a rather detailed explantion of what it is the Air Force 
wants and feels that it needs. 

Mr. Kizpay. You proceed in your own way. 

Mr. THomrson. We can do it probably in three or four sections. 

Mr. Kitpay. Proceed in your own way, and we will get the story 
as you have laid it out. 

Mr. Tompson. General. 

General Ligon. Mr. Chairman and members, it is a pleasure to 
resume our part of the hearing on 8. 1795. 

In view of the fact, as Mr. Thompson has just stated, that what 
is in my statement is essentially what has been said by the repre- 
sentatives of the Department of Defence and the other Services, 
I think what we should do today is to put on a series of charts to show 
what the Air Force problem is, how it occurred, how long we think 
it will last in the Air Foree—— 

Mr. Kizpay. You want your statement included in the record prior 
to this presentation ? 

General Licon. Yes, sir, Mr. Chairman. 

Mr. Kirpay. Without objection, Mr. Reporter, you will include 
General Ligon’s statement at the beginning of his testimony. 

(The statement follows:) 


CAREER OFFICER MANAGEMENT PROGRAM PRESENTATION AND BRIEFING 


The first part of this briefing will cover the provisions of the bill as they 
pertain to the Air Force. The second part will cover the proposed method of 
implementation by Air Force. 

The purpose of the proposed legislation is to enable the Air Force to meet 
more effectively its objective of a Regular officer force of the highest quality 
in all grades. 

The Air Force supports the proposed legislation as an important part of an 
overall integrated program to achieve and maintain this objective. 

There are three main features to the legislation. They are: (1) The require- 
ment to use the best qualified selection procedure in promotion to all grades 
above captain; (2) the provision for increased recognition and incentive for 
outstanding ability and competence through a limited number of accelerated 
permanent promotions; and (3) the early involuntary retirement feature which 
more closely relates the retention of permanent colonels and lieutenant colonels 
to the qualitative requirements of the service. 

First, in the area of permanent promotions, the proposed law would require 
that promotions to the grades of major and lieutenant colonel be on a “best 
qualified” basis. This best qualified system requires, however, that the number 
of officers specified for promotion by the Secretary must be at least 80 percent 
of the number listed for consideration for the first time. 

Second, the proposed law would authorize the Secretary to promote from 
below the primary zone a number of captains, majors, and lieutenant colonels 
not to exceed 5 percent of the number specified by him for promotion from 
within the primary zone of consideration. This is the accelerated promotion 
feature of the legislation and is for the purpose of providing a more rapid 
permanent promotion for a few deserving and outstanding officers. 

Third, the proposed law would authorize the Secretary to involuntarily 
retire certain permanent colonels and lieutenant colonels. Present law guar- 
antees 28 years of service for permanent lieutenant colonels and 30 years of 
service for permanent colonels, unless they are involuntarily removed under 
section 8781, title 10, United States Code. As has been previously mentioned, 
the use of this authority in the Air Force has been limited to cases involving 
substandard performance of duty or misconduct. It is not considered appro- 
priate for use in the case of officers whose primary failing is their inability 
to keep pace in the increasingly complex environment in which they find 
themselves. 
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Before continuing, I would like to define the term “20 years of service” 
which will be used throughout this briefing. This is the service creditable 
by law for mandatory retirement purposes. For Regular officers, it is called 
promotion list service. Normally, it is synomous with active commissioned 
service, but may include constructive credit. All officers eligible for involun- 
tary retirement under this legislation must have at least 20 years of service. 

The early involuntary retirement portion of the proposed legislation pro- 
vides for the Secretary of the Air Force to convene, not more than once 
each fiscal year, a board of general officers to consider the following officers 
for continuation or involuntary retirement : 

a. Regular colonels who have been considered at least twice, but not recom- 
mended for promotion to the Regular grade of brigadier general. At least 
80 percent of the number specified by the Secretary for consideration must be 
retained on active duty. 

»b. Regular lieutenant colonels who have been considered at least twice, but 
not recommended for promotion to the Regular grade of colonel. At least 
80 percent of the number specified by the Secretary for consideration must be 
retained on active duty. 

In addition to the foregoing three main features, the proposed legislation 
also contains two additional provisions of importance to the Air Force. These 
are: 

a. The so-called equalization feature for members of the WAF, Nurse Corps, 
and Medical Specialist Corps. Under current law, a member of these branches 
of the service is promoted to permanent major upon the completion of 14 years 
of service. If not selected for promotion to permanent lieutenant colonel, they 
remain as a permanent major until the completion of 25 years of service. It 
is, therefore, considered advisable to extend the continuation provision to these 
female majors. 

b. A provision to amend existing law to provide for the separation from the 
service of twice-deferred officers at any mutually agreeable time after the Secre- 
tary approves the board report, but not later than the first day of the seventh 
month after they are so identified. This amendment is required for administra- 
tive reasons to insure that officers selected for elimination by virtue of deferral 
are not retained on active duty for excessive periods of time. 

Mr. Kitpay. Now go ahead. 

General Licon. We would like now to submit a presentation of our 
plan to solve this particular problem. 

I think to facilitate this discussion, I would like to use a series of 
charts on this viewgraph—if we may now move this screen into place, 
sir? 

Mr. Kitpay. Very well. 

General Ligon. I would like Colonel Berg, who is here with me, to 
cover some of the details and statistics which are on the charts to 
follow. 

Mr. THomrson. Where would you like us to sit, Mr. Chairman— 
here or back here ? 

Mr. Kitpay. No; you sit where you can explain things that come up. 

Mr. Tuompson. All right. 

Mr. Kitpay. Just arrange yourselves around the table to where you 
will be comfortable. I think you will have to turn out the light in 
the back. 

Mr. Tuomrson. It will be all right if I sit here? 

Mr. Kitpay. Yes, sir. If you like, you may be seated there, Colonel 
Berg. 

Colonel Bere. Sir? 

Mr. Kitpay. You perfer to stand ? 

Colonel Bere. Yes, sir; if I may. 

Mr. Kinpay. Very well. 
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General Licon. First, Mr. Chairman, to facilitate consideration of 
this complex bill, I would like to discuss the various features individ- 
ually and stop and answer questions as we go along, we would like 
to break down the proposed bill into its various essential items. 


$-1795 


"A BILL TO REVISE EXISTING LAWS GOVERNING 
PROMOTION AND INVOLUNTARY RETIREMENT OF 
OFFICERS OF THE REGULAR COMPONENTS OF THE 
ARMED FORCES." 


General Ligon. Mr. Chairman, can the members of the committee 
see it, with all the other lights on ? 

Mr. Kivpay. Very good; yes. 

General Licon. All right, sir. 

First, I would just like to review the title of the bill to show what 
we are "talking about. First, that this is a bill pertaining to the 
Regular components of the Armed F orces, as opposed to the Reserve 
component. And we are talking about promotion in one section 
of the bill, and we are talking about inv oluntary retirement of officers 
in another section. We would like to discuss these sections separately 
so that they may be easily understood. 

Concerning the Regular Force as opposed to the Reserve Force, we 
now have 48,000 Regular officers out of our total of 125,000 officers. 
We are talking about a small part, 40 percent, roughly, of our 
officer force when we speak of Regulars. 

Concerning the promotion feature of the bill we are talking about 
a good part of our Regular component. But when we are ‘talking 
about involuntary retirement, we are talking about a small segment 
of the Regular Force. These are the people holding the grades of per- 
manent lieutenant colonel and colonel. We are not speaking of the 
entire Air Force structure but only a small portion. 

I would like to discuss first the retirement feature of this bill, be- 
cause this is the item that is of major importance to the Air Force. 
This is the section I think that we must have to solve our problem. 
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On this chart, we will show the reasons why we wish to discuss the 
retirement feature first. 


NEED FOR EARLY 


INVOLUNTARY RETIREMENT 


1. AFTER WW It OFFICERS WERE PROMOTED TO THE PERMANENT GRADE 
OF COLONEL WITH AS LITTLE AS 14 YEARS SERVICE AND TO LT 
COLONEL WITH 9 YEARS OF SERVICE. 


2. SOME HAVE LOST THEIR INITIATIVE AND DRIVE; OTHERS HAVE 
FAILED TO KEEP PACE WITH POST WAR ADVANCES. 


3. LIMITATIONS PLACED ON THE NUMBER OF OFFICERS IN THE GRADES 
OF COLONEL AND LT COLONEL MAKE IT ESSENTIAL THAT ONLY THE 
HIGHEST QUALIFIED BE ALLOWED TO SERVE IN THESE GRADES. 


First, as stated under item 1 on the chart, after World War IT, offi- 
cers were promoted to the permanent grade of colonel with as little as 
14 years of service, and to lieutenant colonel with 9 years of service. 

As you recall, we had just completed World War II and had become 
a separate service. We were integrating officers into the Regular 
Establishment, and were giving them constructive credit based on 
years of service in World War II or by reason of their age. And they 
were being integrated into the Regular Air Force in the grades of 
lieutenant colonel, major, and captain, depending on service or age 
as it applied. 

So at it became necessary to establish an officer nucleus in the 
appropriate grades, it was necessary for us, in 1948, 1949 and 1950, to 
make permanent promotions with low years of service. These were 
far below the service points as we now know them under the Officer 
Personnel Act. 

This is basic to our problem, and as you will see later, our problem 
is generated by the people who were promoted to these permanent 
grades in 1948, 1949 and 1950. 

Mr. Huppteston. General, excuse me. 

You mentioned that you would like us to interrupt you to ask 
questions ? 

General Ligon. Yes, sir. 

Mr. Huppieston. It looks to me like you have two problems instead 
of just one. You have the question of substandard officers in the ranks 
of colonel and lieutenant colonel, but also you have a hump. 

General Ligon. I believe, Mr.Huddleston, as we go through these 
statistics, we will show our need for the involuntary retirement feature 
of the bill as it is connected with the first and the second items on the 
chart, and of the substandard individual who is not facing up to the 
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responsibilities of his particular job, considering his rank, his age, 
and his service. This is item 2 on this particular chart. And this 
does become part of the problem. 

I think, sir, if we may look at a few charts, we will answer some 
of those questions, Mr. Huddleston. 

Mr. Kinpay. Go ahead, General. 

General Ligon. The third item, is that we are operating under a 
limitation of numbers of officers we can have in specific senior grades. 
Some of these officers having served since right after World War II 
in the grade of lieutenant colonel and colonel and have lost some of 
their initiative or drive or are unable to keep up with the fast-moving 
pace; they don’t meet their responsibilities, and they occupy some 
of these critical positions we have today. This is at a time when we 
need to move effective officers into these positions, rather than have 
people who are just coasting in the sanctuary. 

Mr. Kintpay. General, is No. 3 the Arends Act ? 

General Ligon. Yes, sir, the Arends Act, and at the present time 
the Air Force is right up to the ceiling of the Arends Act, or the Officer 
Grade Limitation Act. 

Mr. Buianprorp. Aren't there two limitations involved here, which 
you must keep in mind ¢ 

General Ligon. This is correct, sir. 

Mr. Buanprorp. We have the limitation, Mr. Chairman, of the 
Arends Act, which is the overall control on the number of people 
who may occupy a given grade above the grade of major, or in the 
grade of major and above. 

We also have the limitation of the Officer Personnel Act, the per- 
centage limitation of the number of officers who may occupy the 
permanent grades of colonel and lieutenant colonel, and this is a 
problem that the Air Force faces in the years ahead, which has not 
yet arrived but will arrive when the temporary promotions are a 
thing of the past. 

Isn’t that about correct, General ? 

General Ligon. This is correct, Mr. Blandford. 

At the present time, in the permanent grade of colonel, the regular 
officer moving to this grade is no problem. As you recall, in the 
Officer Augmentation Act of 1956, when we were authorized to move 
from 27,500 regular officers up to a total authorization of 69,425, as our 
regular component, along with this went an increase in permanent 
grades at the various levels—colonel, lieutenant colonel, and on down 
the line. 

We are only about, 50 percent manned in the permanent grade of 
colonel. Later, this can become a problem. 

Mr. Kitpay. But you are up to the officer grade limitation ? 

General Ligon. Yes, as established by the Officer Grade Limitation 
Act; that is correct, Mr. Chairman. 

I would like Colonel Berg, in a few charts, to—cover about five 
points. First, give you an idea of how many people we are concerned 
with. How long they have been in their permanent grades. How 
much attrition they have been subjected to in getting to this point. 

Yesterday, Mr. Gavin brought out this point: Were these officers 
qualified when they were initially appointed / 
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We will show how these officers got to their present grade and 
how many times they have failed of selection. 

Colonel Berg will, through these few charts, approach these pro- 
blems, and I think show you the problem as we see it in the Air 
Force. 

Mr. Kitpay. Proceed, Colonel. 


DISTRIBUTION OF PERMANENT LT COLONELS 
(AS OF DEC 3, 1959) 





YEAR NO NO % DOR | MANDATORY 
FIRST TIMES ORIGINALLY ORIGINALLY | AS PERM | RETIREMENT 

CONSIDERED | CONSIDERED | CONSIDERED | REMAINDER | CONSIDERED | LT COLS YEAR 
1949 u 453 20 a 1948 @ - 63 
1950 10 115 5 os 1948 64 
1951 9 78 5 on 1948 65 
192 8 222 Vv * 1948 65 
1953 7 291 38 1% 1948 6 
1954 » 600 217 - 1949 0 - 62 
1955 5 600 209 Som 1949 - 50 62 - 66 

1956 - 57 4 600 215 3 1950 66 - 67 
1958 2 943 347 3% 1950 67 
1959 1 789 r27 92% 1951 - 54 61 - 67 




















Colonel Bere. Mr. Chairman, this chart reflects the distribution of 
permanent lieutenant colonels in the Air Force—this is regular officers 
serving in the permanent grade of lieutenant colonel—who have been 
considered at least one time for promotion to the permanent grade 
of colonel. 

We do have some other permanent lieutenant colonels, but they 
have not yet come up for consideration. 
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Indicated in the first column here is the year,,in which these 
officers. came up the first time for consideration for promotion to 
the grade of permanent colonel. 


The following chart reflects as of 3 December 1959 the number of 
permanent lieutenant colonels promoted to the grade of permanent 
colonel. The first column is the year that the officers were first 
considered. The second column represents the number originally 
considered each year, the third column is the number of officers selected, 
and the last column represents the percentage of the eligible lieutenant 


colonels selected. 








CONSIDERED CONSIDERED TO PERM COLONEL PERM COL 
1949 453 356 19% 
1950 115 108 94% 
1951 78 67 86% 
1952 222 195 88% 
1953 291 251 86% 
1954 600 286 48% 
1955 600 264 44% 
1956-1957 600 373 62% 
1958 943 575 61% 
1959 789 45 6% 





Again, they are permanent lieutenant colonels. And this is the 
year in which they came up for consideration to permanent colonel. 

The reason we have this chart made this way is that once placed 
in the zone and considered, they continue to be considered until 
they are selected or reach 28 years of service and retire, or die, or 
are released for disability. 

The second column indicates the number of times that the officers 
I will describe in minute have been considered. 

In other words, the people, in the 1959, column were only considered 
one time. 

The people in the 1958 were considered in 1958 and again in 1959, 
for two times. 

So that we now have in the Air Force some officers who have been 
considered and not selected for promotion to permanent colonel who 
have been considered as high as 11 times. 

Mr. Buanprorp. How many of those are there? In what column 
do you determine how many have been considered 11 times and are 
still in the Air Force ? 

Colonel Bere. May I go across to that, Mr. Blandford? 

Originally, in 1949, 453 officers were considered. A certain number 
of those officers were promoted. Some have since been released from 
active duty by virture of retirement, disability retirement, and some 
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have died, but of the original number of 453, 20 officers still remain 
who were originally considered for the first time in 1949 and have now 
been considered for 11 times. 

To give you some idea what this represents—— 

Mr. Bennett. Excuse me. 

You mean there are 20 officers who have been considered 11 times? 

Colonel Bere. That is right. 

Mr. Bennett. You didn’t mean that there are 20 that were con- 
sidered in 1949 who have been elevated ? 

Colonel Brerc. There are 20 officers who have been considered in 
1949, 1950, 1951, 1952, 1953, 1954, 1955, 1956, 1957, 1958, and 1959. 
They have now been considered for 11 times. 

Mr. Huppteston. Do you have the number—you have 453 officers 
originally considered. Do you have the number of those that were 
promoted to colonel, one of those 11 times? 

Colonel Bere. Would you ask that again, Mr. Huddleston? I am 
not sure—— 

Mr. Huppieston. The 453 officers that were originally considered 
for promotion to colonel in that 1949 group, now what number of 
those were eventually promoted to colonel during some of the inter- 
vening years? 

Colonel Bera. I don’t have that figure, sir. 

General Licon. I think, Mr. Huddleston, the answer would be the 
majority; the difference between 453 and 20, are losses through retire- 
ment, death, attrition. That would be a minimal amount, the differ- 
ence are people who have been promoted. 

Mr. Huppteston. Could you provide the figure on the number of 
promotions for the record ? 

General Ligon. Yes, sir. 

Colonel Bera. Yes, sir. 

This number, then, of 20, remaining from the original group, repre- 
sents 4 percent of the people who originally were considered. 

Now, at the time that we considered these people for promotion 
the first time, this 20 back in 1949, their date of rank as a permanent 
lieutenant colonel was 1948. They had been promoted to the perma- 
nent grade of lieutenant colonel the previous year, in the one-time 
readjustment which was authorized under the Officer Personnel Act. 
ion as you will see, we continued to look at that group for a number 
of vears. 

The reason we had the consideration in this year as General Ligon 
pointed out, was to start some flow up through the senior grades. 

Mr. Bennett. May I ask another question ¢ 

Any of the 20 have any other promotions, like temporary 
promotions ? 

Colonel Bera. Some of them, sir, are in the temporary grade of 
colonel. They were in the grade of colonel before 1949. ‘They made 
the temporary grade of colonel during the war. 

Mr. Bennerr. During this 11 times of being passed over, during 
that process, did any of them become full colonels, temporary ? 

Colonel Bere. No, sir. 

Mr. Bennetr. Thank you. 

Mr. Bianprorp. You don’t happen to know, or show what per- 
centage fo the group that were considered were selected, do you? 
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Colonel Bzre. Originally ’ 

Mr. Buiaprorp. Of that group of 1949 who were considered, do. 
you know what the selection factor was? 

Colonel Brera. No, sir. 

Mr. Blandford, we will have to go back and compute it, because. 
some of them were picked up. in 1949, some.in 1950, and some in 1951. 

Mr. Bianprorp. I just wondered because that would establish that 
maybe there was a 96.or 97 chance for selection, or something. 

Yolonel Bera. No, sir. 

I have computed it. mformally a couple of times, and I would 
estimate that from 1949 through 1953, there was an average selection 
opportunity of approximately 80 percent. 

Mr, Branprorp. About 80 percent / 

Colonel Bere. Yes, sir. 

Mr. Kinpay. This is the 20:percent left over / 

Colonel Bere. That.is right. 

Mr. Huppieston. Four percent left over. 

Mr. Kizpay. There are now 4 percent still on duty / 

Mr. Buanprorp. That is right. 

Colonel Brerc. Now, these officers, if they remain on active duty 
and are not retired for physical reasons, and no other action is taken 
to release them from active duty and they normally complete 28 years 
of service, they will retire mandatorily upon the completion of 28 
years of service during the period between 1960 and 1963. 

Stated another way, we can be required to keep them on active 
duty until 1963. 

Mr. Bares. And they would have been passed over about 22 times ? 

Colonel Bere. No, sir, In 1963—we have a selection each year. 
That would be about four more times, Mr. Bates. 

Mr. Kitpay. From one to four more times, 

Mr. Bares. Yes. 

Colonel Bere. If you looked at them in 1960, 1961, 1962, 1963 and 
1964, that, would add up to four or five times. 

Mr. Bares. That is the year? 

Colonel Bere. That.is the year. 

Mr. Bates. Excuse me. I thought it was age. 

Colonel Brre.. No, sir. 

Mr. Buanprorp. Of course, it is quite possible they may have been 
passed over 22 times, because these people may also have been passed 
over for temporary promotion. 

Colonel Bere. I think you pointed out the other day, Mr, Bland- 
ford, our system does not carry a passover in temporary promotion. 

Mr. Buanprorp. No. 

The point Mr. Bates is making is that these people could have been 
eligible for two boards in the same year, one permanent, and one tem- 
porary. So these people may be worse than they look. [Laughter. ] 

General Ligon. Thisiscorrect.. This is our point, sir. 

Colonel Brre. Now, the remainder of the chart has essentially the 
same information that I have conveyed to you across there, except 
that this 115 officers, originally came into the zone of eligibility in 
1950 and have been looked at each subsequent year. So they now have 
been considered 10 times, 
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Five of them still remain. This is 4 percent of the original total. 
Their date of rank, again, was 1948, permanent rank as a lieutenant 
colonel, and their mandatory retirement date is in 1964, with 28 years 
of service, 

The following group, of 78, which went in in 1951, have now been 
considered 9 times; 5 of them still remain. This is 6 percent of the 
original group. 

Again, this is a part of a group of officers we made permanent 
lieutenant colonels in 1948. Their mandatory retirement date is 1965. 

Mr, Kimpay. And that is true all the way down the list? 

Colonel Bera. That is correct, sir. 

Mr. Kinpay. Now, tell me this: The number of lieutenant colonels 
who would be vulnerable if this act is passed is the sum of the fourth 
column, less the last figure ¢ 

Colonel Bere. It is the sum of the third column, sir—this column 
right here [indicating |; you are correct, Mr. Kilday. 

Mr. Kutpay. The fourth column, yes. 

Colonel Bere. That is 1,175 people. 

Mr. Kimpay. 1,175 heutenant colonels who would be vulnerable. 

Colonel Bere. That is correct. 

Mr. Bianprorp. Now, to pursue that to the next step: Of that num- 
ber, you would be satisfied—well, let me rephrase the question. 

Of that number, what portion of them are you attempting to 
eliminate ¢ 

Mr. Kitpay. Twenty percent. 

Mr. Buianprorp. Is it 20 percent or is it more than 20 percent ? 

General Ligon. Of this number—based on a review of the records, 
we would anticipate that of this group we are talking about, that we 
would lose between 100 and 200 lieutenant colonels. 

Some of the people in this group are not necessarily the people we 
say are ineffective. As brought out the day before yesterday, only 
45 percent of our lieutenant colonels can expect to become permanent 
colonels by reason of limitations of law. 

Mr. Kitpay. What I should have said was that 20 percent, or one- 
fifth, a maximum of that many, could be. 

General Licon. Yes. 

This is a limitation which the proposed law places on the Secretary. 
He cannot eliminate under this consideration more than 20 percent 
of the eligibles. 

Mr. Bianprorp. No. But only—not more than 20 percent in any 
one year. 

General Ligon. Of the officers considered, this is correct. 

Mr. Bianprorp. So the point I am getting at—and that is the reason 
I wanted to make a distinction: If it is 20 percent in any one year, 
you take 20 percent the next year and then 20 percent the next, at the 
end of 5 years there aren’t any of them left. 

Mr. Kixpay. Not necessarily. 

Mr. Buanprorp. It is not correct, because you have others filling in. 

General Ligon. Yes, sir. 

Mr. Bianprorp. But it is going to give you maybe 80 percent, or 
something of that nature. 

Now, what portion of these people in your own classification are 
nonproducers, 200 of these ? 
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General Ligon. Our estimate is between 100 and 200. 

Mr. Buanprorp. I see. 

General Licon. And I would like to point out, again, on the chart, 
as Colonel Berg has pointed out, we are talking about the problem 
generated in 1948, 1949, and 1950. And we are talking about this 
entire group of approximately 1,100 people. They are the officers 
who were given permanent promotions in 1948, 1949, and 1950, and 
who are still coming into consideration for permanent colonel. 

That, considered with the fact that we have now been able to have 
people on board and considered who have a normal amount of 
promotion list service. In addition, we have better effectiveness reports 
against which we can evaluate their capabilities. We don’t expect 
this problem to be recreated in the future. 

Mr. Buianprorp. All right. 

Colonel Bere. May go to the next chart, sir? 

Mr. Kinpay. Yes, sir. 

Mr. Bares. Let me ask a question here about the future as far as 
pilots are concerned. 

Now, aren’t we going to run into a similar problem in the future 
with respect to pilots; as we start to phase out manned bombers, et 
cetera, and fighters and get into missiles, aren’t you going to have 
another problem of this nature ? 

General Licon. Mr. Bates, we have a current problem in the pilot 
area which is completely unrelated to this one, and it is a thing that 
is really worrying us in the Air Force. 

We have now a proposal in DOD for consideration which will 
attack the real core of our problem. Our force has gone down in 
numbers of aircraft and this has created the problem, which goes 
back to the large production rates of pilots during World War II 
and the recall program which was necessary during Korea. 

This is a problem which is with us. We are attempting to come 
up with a satisfactory solution. It is a serious one for the Air Force. 

Mr. Bates. Is there anything that can be phased into this legisla- 
tion at this time to handle that problem ? 

General Licon. I believe it would require a completely separate 
piece of legislation, Mr. Bates. 
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Mr. Kitpay. Goahead with your chart, Colonel. 


PERMANENT COLONELS 





CONSIDERED 
DOR AS AT LEAST SERVING MANDATORY 
PERMANENT TWICE AS RETIREMENT 
COLONEL PERM B/G COLONEL YEAR 
T 
1948 ‘ 39 60 - 63 
1949 $ 87 60 - 65 
1950 : 93 60 - 66 
1951 i 21 60 - 67 
1952 i ill 62 - 67 
1953 i 172 60 - 68 
1954 ! 211 60 - 68 
1955 142 60 - 68 
1956 139 62 - 69 
1957 284 62 - 69 
1958 4\4 63 - 69 
1959 352 bls 69 











Mr. Huppteston. This chart includes the pilots, though, doesn’t it ? 

Colonel Bere. Yes. 

General Ligon. This includes all personnel, 

Mr. Huppteston. All. 

General Ligon. Yes, sir. 

Colonel Bere. As you know, Mr. Chairman, this recommended bill, 
contains a provision to screen permanent lieutenant colonels who 
have failed of selection twice to colonel and also permanent colonels 
who have failed twice of selection to the permanent grade of brigadier 
general, 

On this particular slide—— 

Mr. Kixpay. A little louder, colonel. 

Colonel Bere. On this slide I have the distribution of permanent 
colonels in the Air Force who are serving in the grade of colonel. 

I do not have on this chart any officers who are permanent colonels 
but serving in the temporary grade of general officer. 

This chart reflects the entire permanent promotion history to the 
grade of colonel in the Air Force since the Air Force became an 
independent service. 

It reflects the fact that of the colonels who were selected for 
promotion to the permanent grade of colonel in 1948, we still have 
39 serving in the grade of colonel on active duty in the Air Force 
today. 

And again, as pointed out in the previous chart, they will manda- 
torily retire, with 30 years service in this case, between 1960 through 
1963. 
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In 1949, we have 87 of the people who were originally promoted 
still on active duty. 

Since, the way the bill is presently written, there is a requirement 
that an officer shall have been considered at least twice for pro- 
motion to the next higher grade, I have indicated in this particular 
column that we have considered all the people with a permanent 
date of rank as a colonel down through 1954 at least twice for pro- 
motion to the permanent grade of brigadier general. 

In other words, consideration today would be limited to the people 
in this column, from the figure 211 up, or for a total of approxi- 
mately 700 permanent colonels. 

General Licon. I would like to point out again, Mr. Chairman, 
that the promotion to either the temporary or permanent grade of 
general officer in the Air Force is a highly selective process. Con- 
sequently, just having failed of selection to general officer is not a 
stigma on an officer. 

We have removed from this column those who are now serving 
in the temporary grades of general officer. 

So we are looking at a group of 700 officers who have gone through 
the selection process and have not been selected. 

We think that by looking at about 200 officers per year as an 
approach to this problem, we are thinking in terms of retiring 
involuntarily 25 to 40 officers per year under the proposed law. 

Mr. Bares. Do you have any brigadier generals acting temporarily 
who have been passed over at all as colonels, one or more times? 

General Ligon. No, sir. The current policy of the Air Force for 
consideration to temporary brigadier general is that he must be a 
permanent colonel. 

Mr. Bares. No, I say a permanent colonel, do you have any that 
have been passed once or more for permanent brigadier general who 
are serving as temporary brigadier generals ¢ 

General Ligon. Yes, sir. 

Mr. Bares. They have been passed over ? 

General Ligon. The number of Air Force general officers on board, 
serving in the permanent grades of general officer, is quite limited at 
the present time. 

Mr. Bares. Do you have any that have been passed over twice ? 

General Ligon. Yes, sir. 

I think this goes back to the restriction in numbers of general 
officers which was imposed on the Air Force prior to the 1956 Officer 
Augmentation Act, which raised our ceiling from 27,500 to the 69,425. 
So we have actually, in the last 4 years, picked up an increase in the 
general oflicer grades. 

The Air Force has elected to move slowly in going from our position 
as of 1956 in permanent general officers to the present ceiling on 
general officers now established by law. 

Mr. Kitpay. How many permanent colonels are serving as tem- 
porary general officers ? 

General Ligon. There are 253, sir. We have 51 permanent colonels 
who are serving in the grade of major general, temporary. We have 
202 temporary brigadier generals who are permanent colonels. 

——— Those permanent colonels are not included in this 
chart § 
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General Ligon. No, sir. 

Mr. Huppieston. What is the maximum of times that one of these 
colonels has been passed over ? 

Colonel Bere. These individuals up here, sir—seven times. 

Mr. Huppiesron. Seven times ? 

Colonel Bere. That is right, sir. 

Mr. Kitpay. Now, of course, your ceiling on permanent general 
officers is three-fourths of 1 percent of your permanent officer strength ; 
isn’t that correct ? 

General Ligon. In addition to that, sir, there is a Senate restriction, 
of 336, which went into the Senate report on the Officer Grade 
Limitation Act. This, by a strict reading of law, without the Senate 
committee limitation, would be the number as stated. 

Mr. Kitpay. And what isthe Senate limitation? It is less? 

General Ligon. 336, 

Mr. Kitpay. What does that constitute, personnelwise ? 

General Ligon. 336, half of whom can be serving in permanent 
grade of major general and above; that is, of the other half. 

Mr. Bianprorp. I think it is a half of 1 percent of the authorized 
strength. 

Mr. Kitpay. No, it is three-fourths. We increased it. 

Mr. Bianprorp. But the Senate limitation ends up there. 

Mr. Kintpay. Oh. Roughly one-half rather than three-fourths. 

General Ligon. That is right. 

I believe the Senate committee applied the Officer Grade Limitation 
Act ceilings against the permanent Air Force authorization, to arrive 
at the 336. 

Mr. Kitpay, Now, the Senate limitation is on permanent general 
officers ? 

Mr. Bianprorp. No. 

Mr. Kirpay. On total generals ? 

General Ligon. The 336 is the limitation on permanent general 
officers. The 425 

Mr. Bianprorp. That is it. 

General Licon. Is the Officer Grade Limitation Act in total general 
officers ? 

Mr. BranpForp. But doesn’t the Senate limitation apply to the 
total number of general officers they will confirm ? 

General Ligon. Yes, sir; the 336. 

Mr. Bianprorp. And this doesn’t make any difference, whether it 
is permanent or temporary ¢ 

General Ligon. No, sir. But the 425, Mr. Blandford, covers the 
maximum number. 

Mr. Buanprorp. I know. But your answer to Mr. Kilday was that 
this only applied to temporary. But it applies whether it is per- 
manent or temporary. 

General Ligon. That is right. 

Mr. Bianprorp, It applies to both. 

General Licon. That is right. I misunderstood you. 

Mr. Krrpay. What I was getting at was that the percentage who 
can be general officers is held so low 

General Ligon. This is correct, sir. 
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Mr. Kizpay. That you are bound to have colonels, with no reflection 
on them as to their records. 

General Ligon. This is correct, sir. And this is the reason we feel 
that the number of 700 is not indicative of the type of individual we 
are speaking of. 

Mr. Kixpay. Well, I think that should be made perfectly clear. 

General Ligon. Yes, sir. 

Mr. Kirpay. Of course, you know, always, a man who got the rank 
of colonel was regarded as having had a very satisfactory military 
career. I grant you everybody wants to retire now as a field marshal 
or equivalent. [Laughter. | 

General Ligon. Yes, sir. 

Mr. Kinpay. But in years past, a great many of your officers re- 
tired as lieutenant colonels, but drew colonel’s pay because they—— 

General Licon. Longevity. 

Mr. Kitpay. They drew that after 28 years of service. They drew 
the pay of colonels, recognizing the fact that everybody couldn’t even 
be a colonel, much less a general. The law was that we had no 
limitation by grade until you reached the grade of colonel. Then 
you had a finite limitation on colonels. So, in justice to the lieutenant 
colonels, those who completed 28 years of total service drew the 
pay of a colonel. They couldn’t be retired as colonels. So they were 
retired as lieutenant colonels with the pay of a colonel. And this 
was also regarded as a satisfactory military career. 

General Ligon. Yes, sir. 

Mr. Bares. Mr. Chairman, I would just like to say at this point 
that I object to the Senate writing in their reports something which 
has the effect of law. 

Now, if they want to do it, let them get it in legislation. 

I ran into this in many other situations, where I personally dis- 
agreed with what the Senate had in its report. But they write it 
in there, and it has the full force and effect of law, even though the 
matter might not have been considered by the House or might have 
even been turned down by the House. 

Mr. Kitpay. Of course, they have the constitutional right of con- 
firmation, of both temporary and permanent generals. 

Mr. Bares. That is a different matter. 

Mr. Kiurpay. From the practical standpoint, it makes little differ- 
ence whether they put it in the report or they just tell them when 
they come up for confirmation of nomination they are not going to 
confirm them. 

Mr. Bates. I recognize their constitutional right to confirm. That 
is a little different matter. But I have seen many other instances 
where I disagreed with what the Senate wrote in the report, but 
as far as the agency was concerned, it had the full force and effect 
of the law. 

Mr. Kirpay. Off the record. 

(Further statement off the record.) 

Mr. Bares. They just use it to hold over the heads of the various 
departments. Now, sometimes I might agree with what they do, but 
I think it ought to be done the right way. 

Mr. Bennett. Don’t we sometimes do it ourselves in our own 
reports? Don’t we have things in our own reports which the agencies 


abide by ? 
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Mr. Kizpay. We hope they do. 

Mr. Bennerv. I think we have had an illustration of that in this 
hearing. Ihave forgotten where that was. 

Mr. Bares. It is still bad practice. 

Mr. Bennett. [agree with you. 

Mr. Kitpay. Go ahead. 

Mr. Bares. Especially when the Senate does it. 

General Ligon. Mr. Chairman, we have shown what our problem 
is. The question may logically be asked: When will we be at the 
normal OPA phase points in permanent promotions 4 

I would like to put in the record that we have been using the 3-year 
service point for permanent promotion to first lieutenant, since 1948. 

We started promoting first lieutenants to captains at the seventh 
year of service in 1951. We started promoting captains to major at 
14 years in 1955. And we will be promoting majors to lieutenant 
colonel at 21 years in 1961. 

Mr. Bianprorp. This is permanent promotion, now ? 

General Ligon. These are all permanent promotions. 

And we will be promoting to colonel at 24 years in 1964. 

I bring these points out to show that as a young service our problem 
developed because we had to promote well below the normal phase 
points. We now have moved forward and are now using the normal 
phase points or will soon be at the phase points as envisioned in the 
Officer Personnel Act. 

I would like Colonel Berg to show you some specifics on this chart 
concerning the past and projected promotions to permanent colonel. 

This will show you how long we think the problem will be with us. 


YEAR PLS 





1949 14 - 18 YEARS 
50 14 YEARS 
51 14 YEARS 
52 15 YEARS 

AMOUNT OF 53 1 YEARS 

PROMOTION LIST SERVICE 20 - 23 YEARS 


DERED 17 - 21 YEARS 
WHEN FIRST CONSIDE 7-18 S 
FOR PERMANENT COLONEL - 


18 - 19 YEARS 
ACTUAL AND PROJECTED 19 YEARS 


20 - 25 YEARS 
23 - 24 YEARS 
23 YEARS 
23__ YEARS 
24 YEARS 
24 YEARS 
24 YEARS 
24 YEARS 
24 YEARS 
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Colonel Bere. Sir, as General Ligon has pointed out, we have 
reached the normal OPA phase points in promotion to first lieutenant, 
captain, and major. We will reach it 2 years from now, with 21 
years of service, in promotion to lieutenant colonel. 

Displayed for you here is the amount of promotion-list service that 
officers had when they were first seguiewel for promotion to perma- 
nent colonel, actual and projected. 

We start off, as we pointed out before, considering people who only 
had 14 years of promotion-list service, in the early years, 1949, 1950, 
1951, and 1952. Phen it gradually stretched out. 

Now, these particular areas, show in 1954 that the people had 20 to 
23 years, this is the problem which was touched upon yesterday by the 
Army. This category of officers were officers who were integrated 
based upon their age, over 25, rather than on the amount of service 
they had performed after December 7, 1941. 

We go on down and pick up another normal group here. Then we 
come into another group, this past year, in 1959, who were originally 
integrated in the Air Force in the permanent grade of captain and 
promoted subsequently to major and now have been considered to per- 
manent colonel. And they had these amounts of service. 

The point I am trying to make here, Mr. Chairman, is the fact that 
if we had not started promotion on a gradual basis by 1959 we would 
have gotten into the same problem which Mr. Blandford touched on 
yesterday, of having people considered for colonel after they had more 
than 25 years of service. And this is the basic reason for our having 
considered people in this fashion. 

Our last so-called one-time readjustment group of officers will go 
through in 1963, when we will have a group which will have from 21 
to 23 years of service. And in the following year, 1964, as General 
Ligon pointed out, we will be at what has been described as the point at 
which the OPA envisioned first selection for promotion to permanent 
colonel. 

General Licon. It is at this point, Mr. Chairman, that we will not 
have the problem which we have referred to earlier, where a man 
stays in the permanent grade from 12 to 14 years. This we think is 
basic to our problem. Here he would have had only 6 years to go. 
This time we do not think, with the normal attrition having been 
applied to this group of officers coming to this phase point, that this 
problem will be with us after that time. 

Mr. Buanprorp. General, haven’t you just made a good case for this 
being a temporary problem, for the Air Force? 

General Licon. I don’t believe that I have made 

Mr. Bianprorp. You may not have intended to, but actually doesn’t 
this chart indicate that what you really have here is a temporary 
problem which will be with you for a few years ahead, and thereafter 
the problem, if there is any permanency in personnel planning, will, 
in effect, solve itself ? 

What you really have is an immediate problem that ought to be 
solved now. 

General Licon. Mr. Blandford, I think I could say that we would 
agree partially to this. We think that the permanent promotion 
system in the next few years, will take care of the majority of our 
problem. 
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As a side issue to this, if this is still in law, it will act as an incentive 
to the individual who gets to this point, who says, “I am now in a sanc- 
tuary, and I can just walk the line and not overspeed and not get 
caught, or be thrown out.” 

Mr. Bares. Is this projection based upon present law or the law we 
are considering ¢ 

General Ligon. This is on present law, sir. 

The law we are considering will give us the ability to involuntarily 
retire some of the personnel who have been shown on this chart, 
who now have failed to live up to the standards we think they 
should have met, and yet are not the types of individuals who can 
be subjected to existing law for removal. This group is guaranteed 
30 years of service, unless they actually go out with a malfeasance, 
which is not what we are charging these people with. 

Mr. Huppieston. Under the present law, then will the Air Force 
have a serious hump problem, assuming no new legislation ? 

General Ligon. Mr. Huddleston, in the implementation of the 1956 
Officer Augmentation Act, we integrated personnel at different years 
of service, to the point that in the Regular officers we have not gen- 
erated a hump problem. 

This was provided for in the law, we could take the people who were 
in the so-called hump created by the initial integration, and give them 
constructive service credit to move them forward of the hump. 

This is the thing that, in the present management of our Regular 
officer augmentation, has prevented us, or will prevent us in the 
future, if continued along the same lines from developing a Regular 
officer hump. 

Mr. Huppieston. In the augmentation you are filling in the blank 
spots of your pyramid. 

General Ligon. That is correct. 

Mr. Huppteston. Integrating without regard to rank. 

General Ligon. This is correct, sir. We started in 1956 integrating 
officers at the year’s service points where we needed to integrate 
Regular officers. 

Of course, in addition to this, we still have the large number of 
Reserve oflicers who are on extended active duty. This is an overall 
requirement for officers, and as I showed earlier, we have only about 
40 percent of our force, as Regulars. The problem we have today 
is with Regulars and not with the Reserve. There is a Reserve 
hump, however, as you have pointed out. 

Mr. Kitpay. General Ligon, if we had in the Navy hump bill 
included the Air Force, with provisions to meet your particular 
problem, it would have solved the immediate problem which confronts 
you, wouldn’t it? 

General Ligon. Mr. Chairman, it could have. However, our inter- 
pretation of the intent of the Navy hump law was to create vacancies 
to prevent unacceptable attrition. 

Mr. Kitpay. That is true. 

General Ligon. Yes, sir. 

We are not using this as our real requirement in the proposed bill 
before you today. We are looking at the marginal officer, who is 
the type of individual we think should be retired from the service, 
and we are forced to hold him on active duty. We do not intend 








3720 


that this create accelerated promotion activity. Certainly, it will 
create some vacancies as the 25 to 40 colonels or 100 to 200 lieutenant 
colonels leave us. 

We want our vacancies filled with good, high-quality officers, rather 
than the type of people now sitting in them. 

Mr. Kitpay. Then you have 1,875 colonels and lieutenant colonels 
who vegetate. You have 1,875 lieutenant colonels and colonels who 
you feel have just vegetated in their positions ? 

General Ligon. I think, by looking at the 700 figure on colonels— 
we think that we will have a much smaller percentage than that of the 
people who are not meeting their responsibilities. In the first 200 
we look at, we expect we will not release more than 25 to 40; 25, I 
think, isa more accurate figure. 

Mr. Kitpay. What is your total figure ¢ 

General Ligon. About 10 percent of this is a more accurate figure, 
although the law would be permissive to give us up to 20 percent of 
those considered, sir. 

I didn’t hear your last question, sir. 

Mr. Kirpay. [think you answered it. 

General Ligon. Yes, sir. 

Mr. Kitpay. I think I was confused about the maximum in the 
zone—not the number to be eliminated. 

General Ligon. Yes, sir. 

I would like to stress again that we are recognizing that not all 
lieutenant colonels can become colonels. 

Mr. Kripay. That is right. 

General Ligon. And not all colonels can become permanent brig- 
adier generals. So there should not be a stigma, as a result of a 
failure to be promoted. But within this group we find people who 
just have not faced up to their responsibilities, considering age of 
the individual, his amount of service and the grade that he is now 
holding. 

Mr. Buanprorp. Let’s see, from lieutenant colonel to colonel, you 
had to attrite 20 percent to start with—well 

General Ligon. No, sir. 

Mr. Buianprorp. No, you didn’t have to. But you could have 
attrited 20 percent or more on a best qualified basis. 

General Ligon. But there is no mandatory 

Mr. Bianprorp. No; that is right. 

General Ligon. Sir, there is no passover. 

Colonel Berc. From lieutenant colonel to colonel, this is not correct, 
sir. 

Mr. Buianprorp. You could have attrited 20 percent on a best 
qualified basis ? 

General Ligon. Yes. 

Colonel Bere. The best qualified provision in the OPA that. con- 
tains the authority for at least a 20 percent passover is in promotion 
to captain, to major and to lieutenant colonel. It does not. pertain to 
promotion to colonel. 

General Licon. That is right. 

Mr. Kirpay. Didn’t you state that in reverse? There is no manda- 
tory requirement that 20 should be attrited. It is mandatory that 
at least 80 percent should be selected. 
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Colonel Bere. You are correct. 

General Ligon. That is right. 

Mr. Chairman, one additional item concerning this provision of the 
law which is proposed is the request which you made concerning the 
comparison of the three laws: 

Section 24(b) of the National Defense Act, section 8781 of title 
10 of the United States Code, and the involuntar ‘y retirement feature 
of the proposed bill, S. 1795, we have a chart, and I will ask Colonel 
Berg to make the comparison which you requested 2 days ago, sir. 






































““SECTION 24D 
NATL DEFENSE ACT SECT 8781 - TITLE 10 S. 1795 
FREQUENCY WILL CONVENE EACH [WILL CONVENE EACH MAY CONVENE 
ee YEAR | SOAs 
ELIGBILITY ZONES Ak REGULAR OFFI- |ALL REGULAR OFFICERS TWICE 
— D PERM 
L/C &@ COL w, 
RETIREMENT 
ELIGBILITY 
HOW MANY CAN BOARD 
PICK UNLIMITED UNLIMITED MAXIMUM OF 
20% 
HOW OFTEN CAN AN 
OFFICER BE SCREENED EVERY YEAR EVERY YEAR EVERY YEAR * 
RECOURSE OF OFFICERS APPEAR BEFORE COURT] APPEAR BEFORE BOARD OF | NONE 
SELECTED OF INQUIRY INQUIRY. APPEAR BEFORE 
BOARD OF REVIEW. 
ARE ALL OFFICERS ELIMI- 
NATED IN SAME CATEGORY YES YES 
lL. or, 
2. Neglect, Misconduct, 
Bad Habits 
DISPOSITION OF OFFICERS | 1. Retirement or Dis- | |. Retirement or Discharge [Retirement __ 
charge w/pay. with pay 


2. Discharge - no pay 


Colonel Bere. What we have done here, Mr. Kilday, is try and 
pick out some points for comparison between the three laws. 

I have indicated how the three laws apply to this particular case: 

The one that you requested, section 04(b) of the National Defense 
Act; also section 8781 of title 10, United States Code; and the involun- 
tary retirement features of S. 1795, the bill under consideration : 

In the first instance, with regard to the frequency of which an 
officer would be considered by these respective boards, the 24(b) boards 
were required to be convened each year, and, as you well know, all 
officers placed either in category A or B. And the officers placed in 
the category B then were subject to further consideration. 

Section 8781 states that we will examine the records of all Regular 
officers once each year, and those who are cited by a board of at least 
five general officers will, similarly to the category B officers, be further 
considered for possible elimination. 

S. 1795, on the other hand, insofar as the involuntary feature is 
concerned, is permissive ; that i is, we may look at them, provided the 
Secretary decides this is appropriate. 

Insofar as the people we are talking about is concerned, 24(b) 
concerned all Regular officers, regardless of grade, as does section 
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8781, whereas, the bill under consideration pertains only to twice-failed 
permanent lieutenant colonels and colonels who have at least 20 years 
of service. 

The number of people who could be picked by the board in both 
94(b) and section 8781 cases, of course, was unlimited. In S. 1795 
as now written, it is limited to 20 percent of the people considered. 

In these two cases, the officers are screened every year, as they are 
screened over here. I merely put the asterisk there to indicate, sir, 
that the Air Force did not intend, as we would point out later on, to 
screen everybody every year. We are only looking for the authority 
to look at each officer one time in the permanent grade, of either 
lieutenant colonel or colonel. 

Now, the officers who were selected, for example, under the 24(b) 
board, did have the opportunity to appear before a court of inquiry. 

Under the law now in title 10, United States Code, these officers are 
required to appear before a board of inquiry and have the option to 
appear before a board of review. 

Now, this is one of the problems I would like to talk about for a 
moment, if I may, sir. I would like to explain why we are having 
trouble effectively using this section in the Air Force. 

The way the law is now written, a screening board of five general 
officers must first identify that an officer should be cited. 

The board of inquiry has to be composed of at least three additional 
general officers to hear a particular case in which the man is required 
to show cause why he should be retained on the list. 

After this transpires and a determination has been made by the 
board of inquiry that he should be taken off the active list, his case then 
goes before a board of review, which again is composed of five general 
officers, to determine whether the action of the board of inquiry in 
fact 

Mr. Bates. How long would that take? 

Colonel Brera. Well, our experience, Mr. Bates, has been that it takes 
from 6 to 8 months, depending upon what the particular case is, for 
a case to be processed from the board that cites him until his case has 
finally been determined by the Secretary of the Air Force. 

And in this particular instance, averages really don’t bring out 
the fact that there are cases which run as long as 2 years. 

Mr. Bianprorp. Colonel, let me ask Mr. Minor this question, from 
JAG. 

24(b)— 

Can you come up here just a second, Jim? 

The 24(b) act is now expired, is that correct ? 

You said yesterday 

Mr. Mrwnor. I think it was repealed along in the late 1940’s. I 
think it was repealed at the time title I was enacted. 

Title I of Public Law 810 is now the basis of section 8781 of 
title 10. 

Mr. Bianprorp. Now, in this recourse procedure, there apparently 
are three boards under 8781. There is the board that first sereens—— 

Mr. Minor. Selection board, it is called. 

Mr. Bianprorp. That is the selection board. 

Mr. Minor. Yes, sir. 
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Mr. Branprorp. That is a fine misnomer. But it is a selection 
board that rewards you by saying, “You will appear before a board 
of inquiry.” 

Mr. Minor. That is right. 

Mr. Bianprorp. Then you will appear before that board. 

Mr. Minor. That is to show cause. That is the board of inquiry. 

Mr. Buianprorp. Now, will that board be in Washington or in the 
area, or where will that board be convened ¢ 

Colonel Bere. The screening board or the selection board ¢ 

Mr. Buanprorp. No, the board of inquiry. 

Colonel Bere. The board of inquiry is in the field. 

Mr. Bianprorp. In the field ? 

Colonel Brera. That is correct, sir. 

Mr. Bianprorp. Now, the board of review is here in Washington ? 

Colonel Bere. That is correct, sir. 

Mr. Buanprorp. And you may appear—you may, at your own 
request, appear before that board, with counsel ? 

Colonel Bere. That is correct, sir. 

Mr. Minor. That is by regulation. 

Mr. Hésertr. You mean board of review ¢ 

Mr. Bianprorp. Yes, sir, board of review. 

You must appear before the board of inquiry in the field so they 
can get a look at you personally, apparently is the idea. 

Colonel Bere. That is right. 

Mr. BLanprorp. You may then appeal the action of the board of 
inquiry if they recommend 

Mr. Minor. It is automatic, Mr. Blandford. All cases automat- 
ically go from the board of inquiry to the board of review. 

By law, you are entitled toa fair and impartial hearing before the 
board of inquiry, with representation, and so forth. 

The law also ‘provides for appearances before a board of review. 
It is automatic that the board of review gets the case. 

Mr. Bianprorp. Now, yesterday—if 1 may get this information, Mr. 
Chairman, at this point ? 

I think Colonel Hays, you said the Army, in the last 3 years had 
recommended how many people for board action ? 

Colonel Hays. We have nine colonels, I believe, being recommended 
in 1959. 

Mr. Bianprorp. You recommended. Now, how many of them were 
eliminated ? 

Colonel Hays. We had a total of 29 Regular officers selected to show 
cause in 1959, of which we have at the present time 7 losses, but there 
are a number that are still pending. 

Mr. Bianprorp. In other words, of the 29 that the board of inquiry 
recommended, seven were clobbered ? 

Colonel Hays. That had actually left, yes, sir. 

Now, this is not an average, because, you see, there are a number of 
cases still pending that were brought up in 1959. 

The average record that we have here shows something more than 
50 percent, that have been caused to leave the service. 

Mr. Buanprorp. So approximately half of what the board recom- 
mends might end up being separated. 
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Now, in the Air Force, what is your figure, comparable figure to the 
Army figure, on the number that you recommended ¢ 

Colonel Bere. Well, our selection boards, Mr. Blandford, have 
selected, during the per iod from 1956 through 1959, 117 officers to show 
cause. 

Of this number, 99 have been separated and 18 retained. 

Mr. Huppiestron. That is all grades? 

Colonel Bere. That is all grades, yes, sir. 

Mr. Buanprorp. Then it would appear from these figures that the 
Air Force has actually used title I more than the Army has. 

General Licon. I would like to insert at this point, if I may, Mr. 
Blandford, an additional statement on the same subject. 

Although we have considered more people, apparently, as you say, 
than the Army, our criteria for the use of this provision of the law is 
not in line with the type of criteria we would use in selecting officers 
for involuntary retirement under S. 1795. 

For example, to show a few of the types of eliminations we are 
considering under section 8781 and the judicial problems brought 
out by ¢ ‘olonel Berg, and the time necessary to process these cases we 
are talking about people who are charged with mismanagement of 
personal affairs, Government affairs, financial irresponsibility, ma- 
terial misrepresentation of facts in official statements or documents, 
homosexual tendencies where retention of the officer is not clearly con- 
sistent with the interest of national security. This is the type of 
officers who are considered by that board. 

Mr. Kinpay. That is what confirms what I attempted to bring out 
yesterday, that under this you consider misfeasance rather than 
nonfeasance ¢ 

General Ligon. This is correct; yes, sir. 

Mr. THompson. Yes, sir. 

General Ligon. Our record shows that we eliminated from the 
regular Air Force under the provisions of section 8781 of title 10, 
United States Code, from the years 1956 through 1959 5 colonels and 
29 lieutenant colonels. 

Mr. Buanprorp. So that is the comparable figure, then, to the Army 
figure ? 

General Ligon. Yes, sir. 

Mr. Bianprorp. 1956 through 1959. 

General Ligon. Yes, sir. 

Mr. Huppieston. What were the figures for 1959 that would be 
comparable ? 

General Ligon. The figures in 1959 are one colonel and eight lieu- 
tenant colonels eliminated. They were eliminated for reasons such 
as I listed earlier in my statement. 

Mr. Bianprorp. Compared to seven Army colonels and—what was 
it, 20-some-odd lieutenant colonels? I didn’t get it. 

Colonel Hays. For 1959, we had two colonels and nine lieutenant 
colonels that were required to show cause. 

Mr. Buanprorp. On a 50-percent ratio, then, you would have one 
colonel eliminated. 

And that means, then, that in the Army, of 1,000 colonels who have 
failed of selection two times or more, in 1959 the Army found one 
who wasn’t performing his job properly. 

Thank you. 
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Mr. Kizway. This proposal does not repeal section 8781 4 

General Ligon. No, sir. 

Mr. Bennerr. Colonel, it is undoubtedly an oversimplification, but 
doesn’t it look a little bit from this chart that the major thing you 
are achieving by this legislation is that there wouldn’t be any right 
of i or appeal ? And if that is so, why couldn’t a simple 


little bill be drawn which would give some nature of an appeal, 
but not be quite so awkward—a steamlined appeal, of some nature, 
letting a man have an opportunity to be heard, but not quite so 
binding on the Air Force that it couldn’t get rid of substandard 
officers ? 

General Ligon. Mr. Bennett, this may be possible. However, in 
our consideration of our problem, we are speaking of officers who 
have attained a retirement entitlement. We are not attempting to 
place a stigma on these officers, such as would occur under the 
show-cause item. 

We feel when you place a man in this category, that you have come 
to the point where you are saying that the problem of national 
security and the running of the Air Force with efficient leadership 
is put secondary to the individual considereatin. ‘The board of officers 
who selected him has considered this in their best judgment for 
elimination. 

Mr. Bennetr. You seem to be assuming that the only way to have 
an appeal or to have another consideration is some kind of a show- 
cause procedure where a man is being tried for being a bad or a 
good man. It would seem to me that something quite different from 
that would be possible, that a man might hve an opportunity to 
affirmatively show, at least make a suggestion to the Air Force, that 
he should be retained, where he would not have to be in a position 
of an indicted criminal or somebody who is having stigma pointd 
at him. 

In other words, it seems to me you are in the position of trying 
to make black out of white. 

Now, it seems to me, there should be an opportunity for people 
to present their side. At least, theoretically they would have an 
opportunity to present their side of the case if they wanted to. 

And I would presume this wouldn’t be used very much, if it were 
known that the grounds for it were not a malfeasance or a misfeasance. 

General Ligon. May I ask Mr. Minor for a legal opinion on the 
question: If we could normally permit the man to furnish infor- 
mation to the board if he was being considered for this action ? 

Mr. Mrnor. We could do that by regulations under the bill as 
drawn. 

The big problem here, of course, is that once we provide in the 
law for either an automatic or a voluntary appeal system, we are 
almost back into the problem we are in here, and that is that we 
adorn the thing with some of the legal trappings that cause trouble 
and take the time. 

The biggest trouble we have had with the so-called title I pro- 
ceedings has been that they almost become Federal cases in nature 
and that you have to judges sitting and all sorts of legal counsel 
and transcripts of records and reports. It has taken quite a bit 
of time in each case. 
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I can’t say that there wouldn’t be some kind of an appellate 
procedure that would work. 

I will say this: We have tried for several years to think of a 
simplification of this that would bring about the result we want in 
this kind of a case, but we have been unable to come up with anything 
that everyone would agree or that most people would agree would 
cover the kinds of cases we have here. 

Mr. Bennett. How about just saying that what you want under this 
law will be law, except that anybody who wishes to affirmatively ask 
for a consideration by the Secretary of the service—if the Secretary 
decides that he is going to be allowed to have that, then he will have 
that opportunity. 

I don’t think there would be a lot of people that would ask for it. 

Mr. Minor. Well, I think our experience has been that if an ap- 
pellate procedure is provided by law, almost everyone will take advan- 
tage of it because it means the difference between in most cases of the 
difference between 65 to 70 percent in full pay and allowances upon 
retirement. 

Mr. Bennett. Also, if you are under a stigma to show cause why 
you shouldn’t be kicked out, that is one thing. If you are facing a 
situation which is necessary for the armed services to reduce the num- 
ber of public servants they have, and you are just given a chance to 
have a little word in this matter, that is an entirely different thing, 
it seems to me. 

Anyway, I think we have labored that point far enough. 

There is one other question I wanted to ask. That is, between the 
second and third columns, they look to me to be identical, unless it 
means that you can in some process be discharged with pay—in the 
third column. 

That isn’t true, is it? You can’t be discharged with pay, can you? 

Colonel Bere. Which column are you speaking of here? 

General Licon. He is speaking here—yes, sir—under section 8781. 

Colonel Bere. May I cover those on down? 

Mr. Bennett. Yes. 

It looks to me like the second and third columns are identical, 
because one of them says “Retirement with pay and discharge with 
no pay”, and the other says “Retirement or discharge with pay.” 

Mr. Minor. May I clarify that ? 

It will only take a second. 

Under 24(b), after you had been placed in class B, your case went 
to a board whose sole function was to decide whether or not you should 
be retired or discharged. And on the recommendation of that board, 
you were either discharged or retired; that was the sole function of 
that board. 

Under 8781, it depends on the years of service and eligibility for 
retirement, as to whether or not you are retired. 

Mr. Bennett. Oh, you are just discharging them with some sort of 
a lump sum, and not paying the same amount of money that they 
got in their grade? 

Mr. Minor. That is right. 

Mr. Bennett. I see. 

Mr. Kitpay. Of course, the basic difference here, I take it, is that 
rather than eliminating these people because they are culpable, you are 
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not now extending a selection in reverse to the people who are not now 
separated by failure of selection for promotion 

General Ligon. That is correct. 

Mr. Kiwpay. So you are attempting to change the concept, where 
the man has done something wrong, to a limited selective process in 
their elimination. 

There was another law, in either the 76th or 77th Congress—I think 
it was Public Law 190—under which Regulars were eliminated. 

I won’t ask that you go to too much trouble on that. I would 
just like to see what we have done in the past with reference to 
appeals, right to be heard, and things of that kind. 

(General Ligon nods. ) 

Mr. Minor. Mr. Chairman, would that be the act of 1941 you are 
talking about? There was another simplified act. 

Mr. Kitpay. Right along there. 

You see, the 76th was 1939 and 1940. The 77th was 1941 and 1942. 

Mr. Mrnor. I have it here. 

This was an act of July 29, 1941. 

Mr. Kitpay. That is about the time. 

Mr. Minor. That is right. And it said that during the national 
emergency, pronounced by the President on May 27, 1941, “Section 
24(b) of the National Defense Act is hereby suspended.” 

Mr. Kitpay. That is correct. 

Mr. Minor. It then provided a procedure whereby under regulations 
of the President an officer could be removed at any time during that 
emergency. And I think that is the one you are referring to. 

Mr. Kitpay. Did he have any right to appeal or be heard? It 
was rather summary. It came after the Woodring revitalization 
bill failed to pass. 

Mr. Mrnor. No, sir, there was no appeal. He appeared before a 
board, before he was discharged, but after that, there was no appeal. 

Mr. Huppiesron. Mr. Chairman. 

Mr. Kinpay. Mr. Huddleston. 

Mr. Huppteston. General, has the Air Force always interpreted 
8781 to mean acts of misfeasance and eliminated nonfeasance as the 
ground for using that procedure ? 

Py sia Licon. I believe that is correct, we have, sir, to the majority 
of it. 

Mr. Minor. We didn’t originally do that, but it comes down to 
the problem of it being almost impossible to prove nonfeasance. 
Misfeasance or malfeasance you can prove. There are acts, positive 
facts that can be shown. But to prove legally and conclusively that 
a person isn’t doing anything is an awfully hard thing to do. Just 
simply—the cases we had didn’t stand up, and we couldn’t get the 
positive evidence necessary to take it through two or three boards. 

Mr. Huppixeston. Do your present directives eliminate nonfeasance ? 

Mr. Mrwnor. No, sir, they do not. <A case that we could prove, we 
would use this on, if possible. But in the cases we have tried, we have 
found it has been awfully hard to do, and we simply haven’t been able 
to get the cases through and the officer out under that circumstance. 

Mr. Bennett. You see, I have one specific case that runs through 
my mind, that I had in my office some time ago, which was the 
case of a nurse who was told by some branch of the service, I think 
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the Navy, that she was going to be eliminated from the service. She 
discovered this in such a manner that the reason she felt she was 
being eliminated was an efficiency rating given by her head nurse 
in the hospital where she worked. This girl, I think, is still in the 
armed services. At least, she was not eliminated at that time, be- 
cause I was able to arrange it so she could come back to this country 
from abroad and present her case on this efficiency rating which 
she was given. 

Now, I only have a faint recollection of this, but the service 
obviously determined that there was a personality clash which had 
led to this bad efficiency rating, which should be eliminated. 

And when she was able to come back here, she did make a presenta- 
tion, and it was cleared up. 

Now, what I would be fearful of is, under this sort of arrangement, 
there wouldn’t be any chance at all for a person who was preemptorily 
removed to have any kind of a presentation, regardless of how strong 
the case might be. I think that would be a mistake. 

Mr. Kizpay. We will come to these policy matters later. 

Do you have some further slides, General ? 

General Ligon. On this part of the proposed legislation, this is 
the completion of the involuntary retirement portion. 

In summary of this, Mr. Chairman, I would like to point out 
that we think that this section is of maximum importance in the 
proposed bill. And this is our basic problem. 

We think that the current law and its application will not meet 
our requirements, although there is a records review board procedure 
for other types of activity, now. 

We think that this will be accepted by all personnel in the Air 
Force, Reserve and Regular, because of the improved leadership 
that will result from moving out the marginal producer who is now 
occupying a space. 

I think this refiects the feelings of the Reserve forces as well as 
the Regular forces. So we would recommend that this be number 
one priority. 

If there are no other questions on this particular portion of the 
legislation, I would like to then go—— 

Mr. Kizpay. You proceed to the next portion, General. 

General Ligon. Yes, sir. 

The next portion has to do with the promotion aspects in the bill. 

As I have pointed out, our problem has arisen because we did 
not have sufficient attrition applied at the promotion phase points 
during the development and Se i of the Air Force. 

So we are proposing now that we make two, minor changes in 
permanent promotion procedures. 

And these recommended changes in the existing promotion pro- 
cedures will insure that we get the proper type of attrition built into 
our system, to prevent this problem from coming up at a later date. 

Colonel Berg. 

Colonel Bere. Mr. Kilday, I have two charts here to show the his- 
tory of permanent selection to major and to lieutenant colonel. 

But before I do that, I would like to explain what the two systems 
are that we have today in law for permanent promotion selection, 
because that is what we are discussing here. 
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The two selection systems that are authorized today are described 
as the “fully qualified” system and the “best qualified” system, and 
these two procedures that I will describe are authorized for use for 
permanent promotion to the grades of captain, major and lieutenant 
colonel. 

The system that is to be used is selected by the Secretary. Under 
the fully qualified system, a number of officers become eligible for 
promotion basically by virtue of the amount of promotion-list service 
they have. 

In other words, we take a year group which is completing 13 years 
of service. They come up for consideration for promotion to the 
grade of major — the completion of 14 years of service. 

For example, let’s consider that we have 100 officers. If the fully 
qualified system has been designated, the board is given these 100 
records and instructed to use the fully qualified system. They are 
given no quota. 

As a result of that, they can promote all of these officers, none of 
the officers, or any part of them. 

The determination is that on the evaluation of a record, a man is 
either fully qualified for promotion or he is not. 

What happens as a matter of actual practice, then, is that each 
board member tries to formulate in his own mind a set of standards 
of what constitutes a fully qualified officer, or from the negative, what 
kind of an officer is not fully qualified. 

By law, we are required to have a board of five members, and a 
majority vote that he is or he is not fully qualified constitutes a final 
determination. 

As a result of this, our experience has been that we have eliminated 
very few people, as I will show you in just a moment. 

The other system which we may use, and we have used twice, once 
in 1950 and again we used it in 1959, is the best qualified system. 

Now, when this system is prescribed by the Secretary—and again 
this is for promotion to captain, major, and lieutenant colonel—the 
Secretary must also prescribe the number of officers who will be selected 
from the group under consideration. And as has been pointed out 
before, it must be at least 80 percent of those officers under 
consideration. 

Going back to our precious example, if it were 100 officers, he 
must say that at least 80 of those officers can be promoted, or will 
be promoted. He can say that 81, that 85, that 90, that 95, that 98, 
will be: or he could even say, although it certainly would be misuse of 
the term—but by law, he could say that 100 of the 100 officers could 
be promoted, although this obviously would not be the best qualified 
system. 

So these are the two systems that we have now. 

And as you will see, our proposal is merely to eliminate the fully 
qualified system. 

Mr. Kitpay. He couldn’t say, of this 100, that 79 would be qualified ? 

Colonel Bere. That is right, he could not, sir. 

Mr. BLanprorpv. How about lieutenant colonel to colonel ? 

Colonel Bere. Lieutenant colonel to colonel is under another 
system. 
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I use the term “under another system” because it is designated, 
unfortunately, as best qualified. 

Mr. Buanprorp. That is what I was getting to. 

Colonel Bere. It is designated as best qualified for the simple 
reason that the number of people who can be selected is always less 
than the number of people who are eligible. Thereby, it becomes 
best qualified. 

Mr. Kitpay. This is only lieutenant colonel to colonel ? 

Colonel Bera. That is correct, sir. 

Mr. Bianprorp. Lieutenant colonel to colonel ? 

Mr. Bares. To colonel? 

Mr. Kitpay. Yes; from lieutenant colonel to colonel. 

Colonel Bere. Yes, sir. 

General Ligon. That is right. 

Colonel Bere. But we are talking at the present time about pro- 
motion to captain, to major, and to lieutenant colonel. 

Mr. Kirpay. Just to straighten out my thinking, does the Navy 
have this 80 percent requirement ? 

Mr. Bianprorp. No, sir. The Navy has a best fitted method. 

Mr. Kitpay. Well 

Mr. Bianprorp. And they do not have any provision in the law, 
if my recollection is correct, that says they must select a certain 
number. The Navy anticipates—they must project vacancies for 
5 years. On the basis of the projected vacancies, the Secretary will 
determine what the attrition rate will be, the Secretary will determine 
what the attrition rate will be, based upon the wtein Bi who will be 
eligible and based upon the number of vacancies. 

Mr. Kirpay. That is why I was asking. I have always been 
under the impression that the Secretary had it within his power, 
in fixing the zone of consideration and the number to be selected, 
to automatically fix the attrition rate. 

(Mr. Blandford nods. ) 

Mr. Kupay. From what Colonel Berg has outlined here, that would 
not be true in the Army and Air Force? 

Colonel Bere. That is correct, sir. 

General Licon. There is one additional point I think should be made 
clear, sir: That a man considered under the best qualified system 
for promotion to major and lieutenant colonel—if he is not selected 
under the best qualified system, then he has a passover charged 
against him. Where, for a man going from lieutenant colonel to 
colonel, there is no passover consideration. And with two passovers 
to major or two passovers to lieutenant colonel, by law, the man has 
to be eliminated from the service. Or if he has a retirement entitle- 
ment, then he can retire at that point. This is the lieutenant colonel 
phase point. 

This is the difference between—on a fully qualified, there is no 
passover. On best qualified, there is a mandatory passover by law. 

Colonel Bere. General, may I correct you, sir? 

That is not correct, sir. 

General Licon. I am incorrect, then, when I say “by law.” He 
is my technician. 

Mr. Kirpay. Go ahead, Colonel. 
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Colonel Bere. A passover in promotion to the grade of captain, 
major, or lieutenant colonel, under either the fully qualified or the 
best qualified system, constitutes a passover, and two consecutive pass- 
overs carries with it elimination, unless the officer has 18 years of 
service. 

Mr. Buanprorp. I think General Ligon was really talking about 
actually—when you get to the temporary promotion, of course, it 
doesn’t constitute in either event a passover. 

General Ligon. I understand. 

Mr. Kirpay. This has been my understanding of the situation. 

General Ligon (addressing Colonel Berg). Go ahead with the chart. 

Mr. Krrcur. May I ask a question right there, Mr. Chairman ? 

Mr. Kitpay. Mr. Kitchin. 

Mr. Kircutn. Is your exclusion from an 80-percent limit and the 
consideration from lieutenant colonel to colonel excluded under the 
law as it presently stands? 

Colonel Brera. Yes, sir. 

Mr. Krrcutn. Not by administrative action ? 

Colonel Bere. No, sir. 

Mr. Bianprorp. This, in effect, if I recall correctly, Colonel—this 
was the method by which the lieutenant colonel was to be “par for 
the course” ? 

Colonel Bere. That is correct. 

Mr. Buanprorp. That was why, at 28 years of promotion-list service, 
you would be eliminated, unless selected to the grade of colonel? 

Colonel Bere. That is correct. 

Mr. Bianprorp. But they could and do have something in the 
neighborhood of 35 percent attrition from lieutenant colonel to colonel 
—I mean historically—or should. That was the intention, if I recall 
correctly, was to have—I think that was the statement, that you were 
planning a 35-percent attrition from lieutenant colonel to colonel. 

Actually, the Secretary could have any attrition he wants from 
lieutenant colonel to colonel. 

Mr. Kitpay. That is correct, unless the man has enough service. 

Mr. Bianprorp. No. 

Mr. Kircutn. How can he do that? 

Mr. Bianprorp. Because the Secretary will say, “I am going”—the 
80-percent requirement does not apply 

Colonel Brera. That is correct. 

Mr. Bianprorp. For promotion from lieutenant colonel to colonel. 
Therefore the Secretary could say, if he wanted to, “ I am going to 
put 300 people in the zone and there are going to be only 50 people 
selected.” 

Now, on the rest of the promotion on the “best qualified” method, 
the law restricts the Secretary and says the maximum attrition you 
can apply is 20 percent. 

Mr. Kitpay. Don’t you have your length of service come in at that 
point? In the days when you were promoting them with 14 years 
of service, Colonel, that would be true. 

Colonel Bere. That is right. 

Mr. Kitpay. But when you are considering them with anything 
over 18, it is not true. 











3732 


Mr. Brianprorp, You attrite them—I shouldn’t really use that 
term 
Colonel Bere. That is the wrong word. 


Mr. Bianprorp. But I should say pass them over. [Further chorus 
of “Pass them over.”’] 
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Mr. Kitpay. Because, as shown on your chart, they have remained 
on duty even when they have been passed over 11 times. 

Mr. Buanprorp. But you do pass them over. That is the reason 
you have your situation here. 

Colonel Bere. That is right. 

Mr. Kitpay. Go ahead with your statement. 

Colonel Brera. I would really like to show, Mr. Kilday, again the 
results in the Air Force of permanent promotion to major. 

Now, in almost every instance, until we get down here—I don’t 
have this information on here, but I would like to just make sure that 
this is understood. We are talking about permanent promotion. 
And in most cases these people already had the higher temporary 
grade. This was merely a confirmation of them. 

But in 1948, when we started off, we had what has been referred 
to before—the one-time readjustment promotion in which we con- 
sidered approximately 5,800 officers for permanent promotion to 
major. 

Now, this was at a time when under a special provision of law, 
there was no failure attached to the fact that you didn’t get selected. 
For that reason, we have indicated blanks here showing no deferment. 

And this was described as a “best qualified” system. 

However, it was a peculiar one-time, best qualified system, and the 
people considered at that time had approximately 9 years of service. 
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You will recall that on promotion to that grade, to major, the 
normal OPA phase point is 14 years of service. 

Then in 1949 we started on our normal program and looked at 826 
people and deferred for the first time 96 people. These are people 
who came in based on seniority on the lineal list, and of this number, 
96 were determined to be not fully qualified 

Mr. Kinpay. Were passed over 

Colonel Bere. And they were passed over and were then in a once- 
deferred status. 

The following year, in 1950, determination was made that we would 
use the best qualified system. 

Now, this is a system where at least 80 percent of the people who 
were in the zone had to be selected. 

The number that was considered was 4,146. This was sort of a 
carryover from what we had done up here in trying to stretch out our 
structure in there. We considered this number. Actually, the board 
was directed to select. 78 percent—I mean 88 percent of the people. 
Excuse me. In other words, 12 percent of the total were to be passed 
over. And the combined numbers here, of first deferrals, are the 
actual number of people, of this group, who were deferred—these 
people [indicating] were deferred for the first time, and this group, 
this 66, of this 96, were deferred for the second time. 

Mr. Bianprorb. Those people went home. 

Colonel Bere. And those people were eliminated; that is correct. 
And they were eliminated under the law which prescribes that they 
are paid 2 months’ pay for every year of service that they have per- 
formed, promotion list service, this is, up to a maximum of 2 years 
of pay. This is the severance pay they receive. 

Mr. Kitpay. They could have deferred over 800, and they deferred 
a little less than 500. 

Colonel Bere. That is correct, sir. 

Mr. Kixpay. I don’t quite follow you that they were instructed to 
enforce—— 

Colonel Bere. Well, the quota, I should have said, Mr. Kilday— 
going back to our original discussion there, the quota has to be at least 
50 percent. The quota prescribed by the Secretary was a finite num- 
ber, but that finite number. 

Mr. Kinpay. He can fix the percentage provided it is above 80 
percent. 

General Ligon. That is right. 

Colonel Bere. That is right. 

Mr. Kivpay. That is what I hadn’t followed. 

Colonel Brre. Yes, sir. As a matter of fact, he must fix the 
percentage. 

Mr. Kitpay. Oh, he must fix it. 

Colonel Brre, It says in the law, when the best qualified system is 
used, he must fix it. 

This selection occurred for us , unfortunately, right at the same 
time Korea occurred, and we were faced with a problem of this large 
number of officers [indicating ]—these were already determined to be 
es a who should be eliminated, and these people hanging in the 

alance, so to speak. And this was the very time we were then foreed 
to recall involuntarily to active duty Reserve officers. 
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So the following year, then, we did not use the best qualified system. 
We went back again to the fully qualified system. 

As a result, of this 432 people who were in a once-deferred status 
from 1950, we actually eliminated 49. 

Now, from this period of time on, then 

Mr. Buanprorp. That have been fully restored. 

Colonel Bere. That is correct, sir. The only thing they lost 

Mr. Bianprorp. When you go from a best to a fully qualified basis, 
it is just a break for them. 

Colonel Bere. That is correct, sir. 

During this period of time when the Korean war was on, we actually 
ut in small numbers of people and, as you can see, deferred for the 
rst or the second time negligible numbers. 

The other point to be gained from the chart here is the fact that 
we were stretching out, until, as General Ligon pointed out, in 1955, 
our force had matured to a point that the officers coming up for con- 
sideration were coming up for mandatory consideration, based on the 
completion of 14 years of service. 

Mr. Kurpay. Under the Officer Personnel Act. 

Colonel Bera. That is correct, sir. And we have been at that point 
since 1955 and will remain there. 

Mr. Buanprorp. Now, doesn’t the law say that an officer must be 

romoted to the grade of captain at 7 years and major at 14, regard- 
ess of vacancies, if found fully qualified before the completion of 14 
years of promotion-list service ¢ 

Colonel Bere. If found qualified. 

Mr. Buanprorp. All right. Now, does this preclude the Secretary 
from applying the best qualified ? 

Colonel Bere. It does not. 

Mr. Buanprorp. So, really, that provision of law has been construed 
to mean something different than what it says, in a sense. 

In other words—I don’t accuse the Air Force of doing this. I 
mean if you read the law by itself, it looks as though an officer 
must be promoted with 14 years of service, regardless of competition, 
if he is found qualified. 

Colonel Brera. We have not construed it that way, Mr. Blandford. 

Mr. Bianprorp. I know you haven’t. But I say it looks like it 
when you read it. 

How about it, Mr. Minor? 

Mr. Mrwnor. Well, the mandatory promotions at the 7-, 14-, and 
21-year marks may be under either best qualified or fully qualified. 

Mr. Buanvrorp. I see. 

In other words, regardless of the language, the Secretary can still 
use a best qualified promotion system. 

Mr. Minor. That is correct. 

Mr. Huppteston. What is the language? Do you have the lan- 
guage there? 

Mr. Mrwor. I have the section here. 

There are two sections involved. The first is section 8299 of title 10. 
Subsection (a) of that states as follows: 


Promotion-list officers shall be promoted to the regular grades of captain, 
major and, except as provided— 
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and so forth, which deals with women, not involved here— 
lieutenant colonel, * * * or eliminated from the active list under section— 


and so and so. 
Then the section that describes the procedure for their promotion 
says—and this deals with mandatory promotion. It is section 8300 
(b) and (c). There are two alternatives. 
(b) reads as follows: 
When a promotion list in the regular grade of first lieutenant, captain, 
or major must be considered— 
and that means for mandatory promotion— 


under section 8299 of this title for promotion because of length of service, 
* * * the Secretary may furnish the board a list to be considered and direct 
the board to recommend those officers on that list whom it considers fully 
qualified for promotion. 


That is the fully qualified, mandatory. 

Then subsection (c) of section 8300 says: 

Instead of the procedures set forth in subsections (a) or (b), the Secretary 
may furnish to the board a list of promotion-list officers to be considered and 
may direct it to recommend a number specified by him for promotion. The 
board shall recommend those officers whom it considers to be the best qualified. 

So, as you see from that, we have the alternative systems to con- 
sider officers who must be promoted or thrown out because of reach- 
ing the length of service—— 

Mr. Huppieston. Then I have misunderstood a portion of this, 
because I was under the impression that at the 7- and 14- and 21-year 
points the Air Force and the Army had to promote the individuals 
who were found fully qualified. Now I see it 1s an option. 

Mr. Kitpay. Now let’s go ahead, Colonel Berg. 

Colonel Brera. Well, aside from the facts I have pointed out, sir, 
I would just like to point out that actually we have only deferred for 
the first. time approximately 3 percent of the people considered and 
actually eliminated less than 1 percent. 

We feel this is directly due to the fact—two facts: 

One, we were considering these people before they had reached 
the phase point; 

Second, back at this point of time, until sometime along in here, 
through here, we didn’t have any real good records on them because 
there were no efficiency reports rendered during the period of the 
war, and all of our officers were integrated officers. 

And the third point is, of course, that by using the fully qualified 
system in through here, it placed really the passover rate on the board 
itself, because they had to make the determination that the man was 
not fully qualified in order to pass him over; whereas, had we used 
the best qualified system and given a specific quota, a certain number 
would have had to have been passed over without the determination 
being made by the board. 

So in essence, then, this is what we are recommending now, based 
upon our 11 years of experience, is that the only system that could be 
authorized is the best qualified system, rather than both of them. 
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Mr. Buanprorp. Yet the Secretary could have made that determi- 
nation. 

Colonel Bera. He could have, that is correct. 

Mr. Kinpay. And if you should hereafter have another Korea and 
be out recruiting people again 

Colonel Bere. W Vell, Mr. Kilday, the point I was trying to establish 
awhile ago when I was discussing the number of 100 officers 

Mr. Kivpay. Yes. 

Colonel Brre. If the best qualified system were mandatory and you 
got into a situation where you didn’t want to pass over anybody, you 
could use the best qualified system and merely have the Secretary 
prescribe that you pass over, for example, 1 percent of the people. 

General Ligon. Mr. Chairman, I think the point on the Korean 
problem was the inconsistency of eliminating officers who had been 
integrated into the regular establishment under this provision. At 
the same time you are pulling people back in involuntarily without 
regard to any records. You are sending people home that had ex- 
perience, but a little bit below what you wanted, but you are pulling 
people back in at the same time with unknown experience. This 
was inconsistent and the reason we went back to the fully qualified 
system. 

Mr. Kipay. And it would be equally inconsistent in the future. 

General Ligon. Yes, sir. 

Mr. Kixpay. Should such an occasion develop in the future. 

General Ligon. That is right. 

But I think, as Colonel Berg pointed out, the Secretary could estab- 
lish the quota so it could be 98 percent, even under the best qualified 
system. 

Mr. Bianprorp. The only reason you had that in 1950 was they had 
been knocking on the doors of South Korea by June 24, 1950, when the 
zone had been established and the board had met. 

General Ligon. Yes, sir. 

Mr. Bianprorp. Had this board met in July of 1950, probably they 
would have had 99 percent selection. 

General Ligon. Yes, sir. 

Mr. Kitpay. Go right ahead, Colonel. 
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RESULTS 
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Colonel Brre. This is merely the same information, Mr. Kilday, 
in promotion to lieutenant colonel. The previous chart was to the 
grade of major. And covering the same period of time, with the same 
information. 

This was the one-time board, with no passovers, and under the best- 
qualified system, and people with 14 to 21 years of service. 

The following year, 1949, the fully qualified system, with these 
people coming up for mandatory consideration. And with 71 being 
deferred for the first time. 

The following year, in 1950, going to the best-qualified system, as 
we did in promotion to major, we had 2,458 people under consideration. 
These are the totals being deferred—this number for the first time, and 
26 for the second time. 

Mr. Kitpay. How many of that 62 went out, do you know? 

Colonel Bere. There were some in there, Mr. Kilday, who had from 
18 to 21 years of service—a few of them. I don’t know the exact 
number, sir. 

General Licon. I think, to summarize this chart, Mr. Chairman, 
we point out again that we are now moving to the 18 years of service 
point, and we are moving right to the 21-year phase point. And 
this group has not had any appreciable attrition applied against it. 
These are the points we are trying to make in this provision of the 
law, we are asking that— rather than a permissive feature of best 
qualified, we are asking that the law provide that it be mandatory to 
use the best qualified system. 

Mr. Krrent. If I understand correctly, 114 percent of the total of 
all of those years considered actually left the service ? 

Colonel Bere. That is right. 
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Mr. Krrenrn. Is that right? 

Mr. Kitpay. No. 

Colonel Bere. 157 is 114 percent of the total number considered, as 
I understood Mr. Kitchin. 

Mr. Kitpay. No. He said left the service. They didn’t leave the 
service, 

Colonel Bere. Well, they were taken off the active list. Some of 
them were retired and some of them were eliminated. 

Mr. Krreurn. You don’t know the percentage of who were retired 
and who were actually eliminated ? 

Colonel Brera. No; I do not, sir. 

Mr. Kirpay. This is to lieutenant colonel. 

Colonel Bere. That is right, sir. 

Mr. Bianprorp. There couldn’t be more than a handful who were 
retained on active duty. Because all these people made major long 
before that. 

Mr. Kircutn. Well, they were twice passed over. 

Mr. Buanprorp. Yes. But the point is that the second passover, 
if it occurs in the 18th year—the law requires them to complete 
20, so they can retire. 

But of the total number there, of the 157 that were deferred for 
a second time, it is doubtful whether there would be more than 15 
or 20 who actually ended up retiring. 

Mr. Kirpay. Well, nobody with more than 18 years went out. 

Mr. Bianprorp. No, but the point is I think most of the people 
that they were selecting at that point—that 21-year point, with 
promotion-list service, would be a rare bird. Most of those people 
were generals at that point, that came in the Air Force in 1930. 

Mr. Kizpay. I am talking about the ones with 18 years of pro- 
motion-list service, at the bottom. You have 69. And only 157 were 
passed over a second time. 

Mr. Krrcntn. Well, what is your phase point on majors who were 
being considered under this program for promotion to lieutenant 
colonel ? 

Colonel Bere. We were gradually trying to move up, Mr. Kitchin, 
and we will in 1961, as we have indicated, to 21 years, which is the 
normal OPA phase point. 

Mr. Kircuiy. For major. 

General Ligon. Major to lieutenant colonel. 

Colonel Bere. To lieutenant colonel. 

Mr. Krrcntn. To lieutenant colonel. 

Colonel Bere. That is right. 

Mr. Krrcentn. So actually we don’t know that any as yet of that 
157 have actually been phased completely out of the service? 

Colonel Brera. Oh, these people have gone, sir. They either were 
eliminated—for example, of this 62, they were either separated with 
severance pay or by 2 years later, when they had 20 years af service, 
they were retired—one or the other. 

Mr. Krrcntn. Then under that statement, the total of 157 are now 
either out under servance pay or retired ? 

Colonel Bere. That is correct, sir. 

Mr. Krrcentn. So you do have 1.5 percent. 

Colonel Bere. That is correct, sir. 
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Mr. Kircurn. Who are out of the service, either by severance pay 
method or by retirement. 

Colonel Bera. That is correct. 

Mr. Kinpay. Did you have something further at this time ? 

General Ligon. Yes, Mr. Chairman. 

This is the first modification we are requesting, on the promotion 
part, to make it mandatory, best qualified. 

Mr. Kirpay. I understand. 

General Licon. Our other technical change is to make it possible 
to have a true 20-percent attrition applied at these promotion points. 

This is a technical change which we think is necessary to have suffi- 
cient attrition, as comparing this chart with the one previously. We 
have had a low attrition rate—we want to have sufficient attrition 
possible so our problem will not be recreated as discussed in the earlier 
part of the presentation. 

Mr. Kizpay. How would you accomplish this ? 

General Ligon. Colonel Berg, you have a chart. 

Colonel Bere. Well, at the present time, Mr. Kilday, the law reads 
that when the Secretary designates the best qualified system, and when 
he prescribes the quota, it must be 80 percent of those people being 
considered. 

This includes people who are in a once-deferred status, plus people 
who are coming in for the first time. 

Since an officer is required to be passed over twice, in other words, 
when you designate 80 percent of that, it actually, in fact, is more than 
80 percent of the people that you are going to eventually promote. 

Or, stated another way, you can never eliminate a full 20 percent, 
because you have to pass over an individual twice. 

What we are asking is that the law be changed to say that when the 
Secretary uses the best qualified system and prescribes a quota, that 
the quota must be at least 20 percent of those officers considered for 
the first time. 

Mr. Kitpay. So as to prevent the fellow who has been passed over 
once from getting a free ride by being within the 80 percent ? 

Colonel Bere. That is right. 

Mr. Kitpay. He has to start over, then, to accumulate his passovers. 

Colonel Bere. That is right. 

It is a fact, Mr. Kilday, that although the law says that the Secretary 
must prescribe at least 80 percent, we can never mathematically elim- 
inate more than 11 percent. 

Mr. Kitpay. That is the way it works out, 11 percent. 

Colonel Bere. That is correct, sir. 

Mr. Kinpay (aside). We just weren’t mathematicians enough in 
1947 to realize that. 

Colonel Bere. That is the only point I had to make on that, sir. 

Mr. Krroutn. Now, would this particular legislation change the 11- 
percent figure and give you a higher percentage, up to 20 percent ? 

General Ligon. It would make it permissive to actually get a 20- 
percent attrition, Mr, Kitchin. 

Mr. Krrceutn. And that is the purpose of the legislation, to create 
a 20-percent attrition. 

General Licon. To make it possible to have up to 20 percent. 

Mr. Krrcntn. Up to 20 percent. 








General Ligon. True; yes, sir. 

Mr. Kitpay. We will meet tomorrow at 10 o’clock. 

You gentlemen be back at that time. 

General Ligon. Yes, sir. 

(Whereupon, at 11:52 a.m., the subcommittee adjourned, to recon- 
vene at 10a.m., Thursday, February 4, 1960.) 


House or ReprRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE No. 1, 
Washington, D.C., Thursday, February 4, 1960. 

The subcommittee met at 10 a.m., Hon. Paul J. Kilday (chairman 
of the subcommittee) presiding. 

Mr. Kitpay. The committee will be in order. 

We will continue our hearings this morning on S. 1795. 

General Ligon and Mr. Thompson, I believe you were still on the 
stand. 

General Ligon. Good morning, Mr. Chairman and members of the 
committee. 

Mr. THomprson. Good morning, Mr. Chairman. 

Mr. Kirpay. And Colonel Berg. 

General Ligon. Mr. Chairman, when we finished yesterday, we 
had established that we had three major provisions of this bill. We 
took them step by step and covered, first the involuntary retirement 
authority, and had gone through the first of the two items on No. 2 
concerning Regular officer promotion—we are now down to the third 
item which we think isa major feature in this bill. 

This item is a provision for a limited number of accelerated per- 
manent promotions. 

This would permit a number of captains, majors, and lieutenans 
colonels, not. to exceed 5 percent of the number specified by the Secre- 
tary, in the primary zone to be considered for early promotion. This 
would pick up a few deserving outstanding officers. 

The Air Force would like this authority to promote and expedite 
the small number of outstanding officers in the permanent grades of 
major, lieutenant colonel, and colonel. 

This has been discussed in the first 2 days of the hearing quite in 
detail. 

I think that we have no additional information to furnish, other 
than this would be a desirable part of the legislation, if it was ap- 
proved and enacted. 

Mr. Kixpay. Five percent of what, General Ligon ? 

General Licon. Five percent of the number specified by the Secre- 
tary as the quota to be promoted in the primary zone. 

Mr. Kizpay. Would that be in addition to or included within the 
quota ? 

General Licon. No, sir, included in. 

We recognize that this will not be used extensively because it means 
that one from below the zone, being recommended for promotion, 
would have to be at the expense of an officer who is in the primary 
zone. This is the reason we feel that this a permissive authority and 
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would be used only in those outstanding cases where an officer deserved 
promotion earlier than his normal contemporaries. 

Mr. Kinpay. Of course, under temporary promotion you can go to 
any point that you desire, can’t you 4 

General Ligon. This is correct, sir. 

Mr. Kitpay. And of course a temporary promotion is designed to 
provide the officers in the grade needed because of the existing or 
contemplated strength. 

General Ligon. This is correct, Mr. Chairman. 

Mr. Kitpay. Not what might be anticipated as the permanent 
strength. 

General Ligon. That is right. 

Mr. Kinpay. So long as you have wtp oe promotion, you are 
able to provide officers of a proper grade for whatever size force you 
may have. 

General Ligon. Yes, sir, within the limitations of the Arends Act, 
or the Officer Grade Limitation Act, this is correct, sir. 

I think Mr. Blandford pointed this out on Monday, that this would 
take care of this problem, and without going to a change in the law in 
particular respect. This is correct so long as we have our temporary 
promotion system available to us and we have vacancies. 

Mr. Kirpay. General, I feel that our traditional military policy 
has been that we maintain a small, highly efficient Regular Establish- 
ment, capable of rapid expansion in the event of any type of necessity. 

I have read a number of times of amazement expressed by Winston 
Churchill and others that the small U.S. military force had been so 
highly trained and schooled over a long period of peace, that it was 
capable of expanding and producing the leadership for such a large 
force in war. This, of course, contemplated the maturity in each 
grade as the man came along, with schools that he attended in each 
of the services and things of that kind. 

So this has been our traditional military policy. This goes all the 
way back to Upion who wrote the military policy of the United States 
in the 19th century. 

Mr. Kinpay. I believe we understand the proposal here quite ade- 
quately, General. And I do want to compliment those of you who 
have explained the bill—Mr. Thompson, General Ligon, Colonel Berg, 
and Mr. Minn—in the last few days. I think the committee has a rather 
adequate understanding of the proposal at this time. 

General Ligon. Mr. Chairman, there are two minor provisions of 
the law which I believe we could spend a few minutes on, and 
should be explained, because they are written in the legislation now. 
It will take just a very few minutes to explain, sir. 

Mr. Kinpay. You go ahead with that. 

General Ligon. All right. 

May we have the next chart ? 

Mr. Krrcnin. Before we leave the temporary promotion problem, 
may I ask one question ? 

Mr. Kinpay. Mr. Kitchin. 

Mr. Krrentn. Just a matter of curiosity, General. 

In the use of the temporary promotion authority, has there been 
any instances or are there normal instances where these temporary 
promotions are then reduced back to their permanent grade? 
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General Ligon. Yes, sir. 

Mr. Krrenry. And still retain them in the service ? 

General Ligon. Yes, sir. 

We have under the Regular officer promotion system—if a man is 
not considered qualified or selected to be promoted in a permanent 

rade, if he is already holding a temporary grade in that same one, 
Es is considered then for demotion. He has an alternative of accepting 
the demotion or goilig into retirement from this position. 

We have experience on demotions each year. I do not have the 
figures avialable to me right now. 

Mr. Krrenrn. That is all right. I wasn’t asking as to the figures. 

General Ligon. Yes, sir. 

Mr. Krreury. I just wanted to know whether it was a policy 
whereby you use the temporary authority for ultimate automatic 
promotion. 

General Ligon. There are two selections. 

Mr. Kixpay. In the Navy but not the Army and the Air Force. 

Mr. Bares. Mr. Chairman. 

Mr. Kirzpay. Mr. Bates. 

(General Ligon confers with Mr. Thompson.) 

(Pause. ) 

Mr. Bares. Mr. Chairman, in line with Mr. Kitchin’s question, what 
did we ever do with these colonels who were discharged or released 
from active duty and became sergeants and completed their 20 years? 

Mr. Buianprorp. They hold a Reserve status, Mr. Bates. 

This is a strange quirk in the law, in a way. They can retire as 
Reserve officers—— 

Mr. Bares. I understand that. 

Mr. Branprorp. If they had 10 years of commissioned service, 
provided they retain their Reserve status. 

Mr. Bares. Yes, I understand that. 

But I am just talking about the general application of any policy. 

Now, I talked to several former colonels in Germany, still serving 
with the same group with whom they served previously. Now, they 
had been colonels, living at the same place and practically doing 
the same work, that are now in the capacity of a sergeant. 

Colonel Bere. I don’t believe there are any of those in the Air 
Force, sir. 

Mr. Bates. Well, this particular one was Army. 

General Licon. Yes, sir. 

Mr. Bares. I don’t know what you do in the Air Force. 

General Ligon. Our policy, Mr. Bates, if a man is caught in the 
reduction in force, and he then elected to come back in the service 
in an enlisted grade, our policy has been to transfer him to some 
other activity and not to leave him with the organization. 

Mr. Bates. Well, over the long pull, you are going to pay them 
the same retirement, anyway. 

General Licon. Yes, sir. But in the 1957 reduction in force it was 
a matter of numbers, and the least effective were caught in the re- 
duction in force in the officer group. 

Currently we have no reduction in force, and there is none con- 
templated or expected in fiscal 1961 in our program, sir. 
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Mr. Bares. I always thought that was a pretty rough deal, and 
I thought we should have established supernumeraries or something 
else in grade, to breach that temporary gap. 

Mr. Kinpay. Go ahead, General Ligon. 

General Ligon. May I have the next chart ? 


ADDITIONAL PROVISIONS 
Sea merece se a I ET eS 


1. EQUALIZATION FEATURE FOR MEMBERS OF THE 
W. A. F., NURSE CORPS, AND MEDICAL 
SPECIALISTS CORPS. 


2. PROVISION FOR THE PROMPT SEPARATION 
OF TWICE - DEFERRED IST LT'S, CAPT’S, 
AND MAJORS. 


The two additional provisions—and we think they are minor—item 
one pertains to the female portion of the Air Force. The other is an 
administrative provision just to expedite the separation of individuals 
who are earackind, from the Air Force. 

First, the equalization feature for members of the women of the 
Air Force, the Nurse Corps, and the Medical Specialists Corps. 

We are speaking only of a small group here, but we also have to 
consider that there is a certain requirement for equalization of the 
female segment of the Air Force. 

Here we have already proposed in the enactment of this bill certain 
provisions which will affect officers who are in the same lineal list 
as the other officers for consideration in the Regular force. The nurse 
Corps and Specialists Corps are, of course, on a different list. But 
they would be considered under the mandatory retirement or involun- 
tary retirement as well as best qualified consideration, or the 5 percent 
below the zone if this were put into law. 

Mr. Bianprorp. General, why can’t we leave that subject matter 
alone? Because it has really nothing to do with the bill. 

General Ligon. This is right. 

Mr. Bianprorp. Women already come under an earlier retirement 
system. They don’t have the same promotional opportunities. And 
equalization 1s a nice word to use, except that you are equalizing 
them downward. 

General Ligon. That is right. 

Mr. Branprorp. You are not giving them a break. You are taking 
a break away from them. 

General Licon. That is right. 

Mr. Bianprorp. Except for the 5-percent feature. 

General Licon. This is correct. 
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Mr. Bianprorp. But they already have to go out at age—— 

General Ligon. Twenty-five years of service. 

Mr. Brianprorp. Age 50, something like that. I have forgotten 
what it is for the different ones. 

General Ligon. That is right. 

Mr. Bianprorp. We just got through straightening out the Nurse 
Corps in the Navy. 

General Licon. The only purpose was: As it is now written in the 
law a female is promoted to permanent major at 14 years of service. 
She then is entitled to stay to the completion of 25 years of service, 
which keeps her in grade, for 11 years. 

As indicated by the Chief of the Nurse Corps and the Director of 
the Women of the Air Force, they would like to have something like 
this provision available to them. They are talking about small 
numbers. 

This is a minor portion of the bill, and I don’t think we should let 
this influence the acceptance of it at all. 

The second item on the provision for the 

Mr. Kizpay. Mr. Hébert has a question on that point. 

Mr. Hépert. May [ask a question on that point ? 

General Ligon. Yes, sir. 

Mr. Hépert. You mentioned the females were promoted to major 
after 14 years of service. 

General Ligon. Yes, sir. 

Mr. Heserr. I would just like an explanation there, in light of 
the discussion which we had yesterday; by making the flat statement 
they are promoted, it is to be assumed they are promoted 
automatically ¢ 

General Ligon. No, sir. 

Mr. Hépert. You mean that 

General Ligon. They are considered for promotion, and those who 
are promoted 

Mr. Hésertr. You didn’t say that. I wanted to be sure that is what 
I understood. That it would be considered. 

General Ligon. Yes, sir, those who obtain a permanent promotion 
to the grade of major are then in grade and—in the Nurse Corps there 
are very few lieutenant colonel authori izations. The majority of the 
majors will stay in the grade of major under current law until 25 
years of service. 

Mr. Héperr. But not an automatic promotion ? 

General Ligon. No, sir. 

I am sorry, sir. 

Any other questions ? 

Mr. Kitpay. You can go to the next chart. 

General Lacon. On the last provision, sir, I would like to ask 
Colonel Berg to show you a chart, to ex plain the delay which now 
exists as a result of current administrative and legal requirements 
to release an officer once he is selected for release from the Air Force. 

And this is the thing that we would like to expedite and this is the 
reason this is included in the provision of the law. 

Colonel Berg. 

Mr. Kitpay. Colonel Berg. 
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Colonel Bere. You will recall yesterday, when we were discussing 
promotion, we made this general description of the promotion system 
to captain, to major, and to lieutenant colonel. 

The law now states that an officer, when he reaches these amounts 
of service—7 years in promotion to captain, 14 to major, and 21 to 
lieutenant colonel—that he must be considered and he must either 
be promoted or, if deferred twice, eliminated. 

Now, if he has less than 18 years of service, this elimination is 
accompanied by severance pay. He receives severance pay in the 
amount of 2 years of pay for each year of active duty he has 
performed. [Chorus of “2 months.” | 

Mr. Bares. Two months and a maximum of 2 years. 

Colonel Bere. Two months, I am sorry. 

The point at which he departs from active duty is the thing we 
are trying to have corrected here. 

At the present time, we consider, officers for promotion to the 
grade of major when they are actually in their 13th year, they are 
placed on a selected list and then promoted on the anniversary of 
their 14th year, whenever that occurs in any particular calendar 
year; for example, we would consider in 1959 all those officers who 
were due to complete their 14th year in 1960; an officer who is 
deferred twice is separated, as now stated in the law, at that point, 
1 year and 30 days following the date on which he would have been 
promoted had he been selected by the first board. 

Now, if I may go back again ? 

If we would look at an officer, for example, in the summer of 
1959, and his 14th anniversary was January 1, 1960, and we passed 
him over the first time, the day on which he would have been pro- 
moted would have been January 1, 1960. He is a once-deferred 
officer. We consider him then the second time, a year later, in July 
1960. He is not selected by this board. So he becomes then a twice- 
deferred officer. 

He has 14 years of service. He is going to be eliminated and 
get his severance pay. He can only be separated and only receive 
that severance pay, then, 1 year and 30 days from the date he would 
have been promoted, which was January 1, 1960, or, in other words, 
February 1, 1961. 

So, in effect, then, we have this officer from July 1960 through 
February 1961, when we have determined that we have no longer 
a need for him, and he in fact would in a lot of cases like to leave us. 

It has been determined by the Comptroller General that the only 
point at which he can be separated and paid the severance pay is 
on the exact date, 1 year and 30 days from when he would have been 
promoted. 

Now, the case I have just cited to you is a minimum example. 

Take, for example, the other extreme, in which in the summer of 
1959, we look at officers for promotion in 1960, and one officer’s 14th 
anniversary was the 3lst of December of 1960, we would look at him 
the second time for promotion in the summer of 1960. He would 
become twice deferred. But his separation date, 1 year and 30 days 
from the date on which he should have been promoted, would then be 
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1 year one 30 days from the 31st of December 1960, or, in other words, 
Januar y 31, 1962. 

So, in effect, we keep him, then, 19 months from the time he was 
twice deferred. 

This problem exists in the manner in which I have just described 
for both the Army and the Air Force. It occurs in the Navy and 
Marine Corps under a little different set of circumstances, but they 
are required in some cases to keep him for excesive periods of time. 

In addition, there have been cases where the individual desired 
separation, but the only way that he could be separated was to resign 
and thereby forgo the severance pay which has been provided for 
him in law. 

The amendment which we are proposing states substantially that 
an individual, once he has been twice deferred—once the report is 
signed by the Secretary, approving his second deferral, that he can 
be separated at any time within the following 6 months’ period at a 
mutually agreeable point between the individual and the service 
concerned, 

Mr. Kitpay. Within 6 months? 

Colonel Bere. Within 6 months. 

Mr. Kitpay. Why the limitation ? 

Colonel Bere. We feel that 6 months, Mr. Kilday, is a sufficient 
period of time to take care of any case where, for example, we might 
have an individual stationed in a foreign country, overseas, with ‘his 
family, and we would not have to uproot him and he would not have 
to take his children out of school. 

This 6 months gives us the necessary latitude. 

It also gives him a period of time during which he can complete 
his plans 

Mr. Kitpay. Well, must he accept it within 6 months, or can he 
a ae 

Colonel Bere. He must accept it, as the bill is now proposed, within 
6 months. 

Mr. Kitpay. Within the 6 months. 

Colonel Bere. But he may accept it at any period within the 6 
months. 

Mr. Kitpay. Now, tell me this: 

Upon what is the severance pay based? The period of service he 
had up until the time he was passed over the second time or the 
actual period that he served ? 

Colonel Brera. No, his severance pay is based upon the amount of 
service that he has on the day on which he is separated. 

Mr. Kitpay. So he can take all that into consideration. 

Colonel Bere. That is correct. 

Mr. Kizpay. And determine whether he would request to be 
relieved 

Colonel Bere. That is correct, sir. 

Mr. Kitpay. From the service. 

Colonel Bere. In the case of anyone deferred for promotion to the 
grade of major, this would not be a practical matter, because the 
most he can receive is 2 years of pay. So any time he is beyond 12 
years, this would not affected. 














~~ FO 


oc & 


n 





3747 


Mr. Bianprorp. Why is the Navy provision here somewhat differ- 
ent, Sega in this respect: 

The Navy, as I see the change here, if a selection board meets in 
the Navy in July, and they fail a man for the second time in the month 
of July, he is not elimin: ited until the followi ing June. And the Navy 
provision says he can be honorably discharged sooner if he so re- 
quests. So there is an 11 months’ possibility in the Navy provision 
and a 6 months’ limitation in your concept of how this should be 
changed. 

[ recognize the problem, as you explained to me before, but there 
does seem to be this difference. 

Colonel Bere. I would have to defer to the Navy on that. 

Mr. Buanprorp. Well, Captain Greenbacker can undoubtedly tell 
me why this is. 

Captain Greenpacker. I don’t know why it was written differently. 
I think this provision was written for the Navy as the way the Navy 
requested it, sir, 

The selection cycle, of course, goes all the way through the summer, 
up to the fall So the junior officers would be twice failed in Novem- 
ber or in December. And since the law now states for all of them 
that hee would go out on the following June 30 of that fiscal year, 
it seemed the easy way to do, merely to say they could go out any time 
after their second failure. 

Mr. Bianprorp. Well, if you have your junior boards, then, in 
October and November, that would give you practically the same 6 
gee period. 

Captain GrEeNBACKER. Yes, sir. 

Mr. Bianprorp. Colonel, may I ask one other question ? 

Colonel Bere. Yes, sir. 

Mr. Bianprorp. In connection with this provision, you keep using 
14 years as the mandatory promotion point. 

Is it not possible when you hold a board before that period of time, 
that the junior man, that is, the vacancy for the junior man, might 
not occur for almost a year; in other words, on a permanent promo- 
tion, that the vacancy might not take place for a year after the board 
had met, and then he would have a year, that is, a year and 30 days, 
from that last date if he was very low on the lineal list, had he been 
selected, wouldn't that give him almost 2 years—well, it would give 
him a very long period of time. I don’t know what the maximum iS, 
but it might be as much as 2 years and 30 days. 

Colonel Bere. May I answer your question indirectly, Mr. Bland- 
ford? 

The Army and Air Force law is different from the Navy in this 
rerard : 

When we bring an officer into consideration at the 14th year point, 
he is promoted without regard to vacancies. 

Mr. Buanprorp. I know that. That is why I said without regard 
tothe 14 vears. I understand that part. 

Now, this is long before the 14 years. Now, the junior man who is 
selected—the Army just went through this not long ago. ben Junior 
man that is selected doesn’t make his number for almost a year. Yet 
the law says it is when he would have been promoted. 

Now, the second pcs takes place, or the second passover takes 
place the following year. Then you go back and apply this a year 
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and 30 days from the day he would have been promoted the first time, 
which keeps him on active duty until he is almost old enough to draw 
social security. 

Colonel Brera. I think this is a possibility. The amendment we are 
proposing would not make this a possibility. It is possible. 

Mr. Buanvrorp. This is an extreme case ? 

Colonel Bere. That is correct. 

Mr. Buanprorp. But you do have the situation ? 

Colonel Bere. In other words, you could keep him longer than that. 
You are absolutely right. 

Mr. Kirpay. It would be 1 year after the promotion of the man 
next junior to him, I would think. 

Mr. Bianprorp. That is exactly right. 

Colonel Bere. It could occur that way. 

Mr. Kitpay. Colonel, I don’t remember—a man separated with less 
than 18 years of service gets severance pay. 

Colonel Bere. That is correct, sir. 

Mr. Kirpay. But suppose he is between 18 and 20, what happens? 

Colonel Bere. He is retained until he has 20 years of service, Mr. 
Kilday. 

Mr. Kivpay. Is that the law ? 

Colonel Bere. And then retired. 

Mr. Kivpay. Is that the law, or regulation ? 

Colonel Bere. That is the law. 

Mr. Kitpay. That is in the law ? 

Colonel Bere. That is right, sir. 

Mr. Kitpay. He shall be retained until 20 and then retired ? 

Colonel Bere. That is correct, sir. 

Mr. Kirpay. He doesn’t get the 28 years there ? 

Colonel Bera. No, sir. 

Mr. Bares. Is that the law or is it regulation ? 

Colonel Brre. No, sir; that is in the law. That is a special provi- 
sion of law. 

Mr. Bares. I see. 

Colonel Bera. It is applicable to both Regular and Reserve officers. 

Mr. Bares. Well, we got a little mad back there. 

Mr. Kirpay. Do you have anything further, General ? 

General Licon. No, sir. This completes our presentation. We are 
available for any additional questions, Mr. Chairman. 

Mr. Kitpay. Any further questions from the committee? 

Mr. Bennett. I would like to ask General Ligon a question along 
the lines we talked about yesterday; that is, if we passed this law as 
it now is, would it be probable that the Departments would, by regu- 
lation or otherwise, give a man some chance to make a presentation 
in his behalf before he was involuntarily let out? 

General Licon. Mr. Bennett, I think in all probability, either per- 
sonally or by letter. I make this statement on the basis that we have 
other procedures today which affect individuals, and they are per- 
mitted to, either personally or present, through correspondence, some 
information in their behalf. It is not a court trial presentation, but it 
is a matter of furnishing information. 

Mr. Bennerr. So you think the procedure would probably be estab- 
lished, whereby if a man felt that something had been overlooked or 
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some omission or accidental matter was involved, that he would have 
some reasonable chance to present this material ¢ 

General Ligon. I feel reasonably sure this would be done, sir. 

This has not been discussed with my seniors, sir. 

Mr. Bares. Mr. Chairman 

General Ligon. I am sure it could be done, because it is done in the 
matter of promotion to senior grades. When the zone of eligibility 
is announced, each eligible officer has the opportunity to furnish in- 
formation to the selection board on his behalf. 

During the recent central flight status selection board proceedings 
where personnel were reviewed for removal from flight status, they 
were given an opportunity in each individual case to state reasons 
why they thought they should be retained on flight status. This 
information was furnished to the board. 

Mr. Kirentn. At least he would be invited to the “feast of the 
passover” ¢ 

General Ligon. This is correct. [ Laughter. ] 

Mr. Kixpay. I believe the difficulty that has been expressed here 
with 8781 is, first, that traditionally it has been used where there is 
some specific culpability, and the length of time that it takes because 
of the mandatory provisions for review, and so on. Is that correct? 

Colonel Bere. That is right, sir. 

Mr. Kinpay. Anything further / 

Mr. Bianprorp, Mr. Chairman, may I ask one question of General 
Ligon ? 

What effect would it have upon your intentions with regard to the 
operation of this act if it were made applicable only to people who 
had been passed over more than twice ? 

What I have in mind is that a man who has been twice passed over 
would then—and I am thinking of Mr. Bennett’s question—certainly 
be on notice that he had better get something in the record in writing 
to present the arguments why he should be continued, but that this 
would be—in other words, wouldn’t this let you get people you want 
to get if it said passed over more than twice, instead of passed over two 
times or more ¢ 

General Licon. This certainly will, Mr. Blandford. I think we 
elected two, so we would at least have a consideration of two con- 
siderations in the record. 

Mr. Bianprorp. Well, the man is traditionally given two opportu- 
nities for selection. 

General Ligon. This is right. 

Mr. BLanprorp. Now, before you put a tag on him as being a non- 
producer or an officer who cannot measure up to the standards you 
now prescribe, if you could say the man who has been passed over 
more than two times, that would really be a pretty good leveler; in 
other words, at this point a man is on notice and if he has any justifi- 
cation for staying on active duty, he had better get it into his record 
mighty fast. 

General Ligon. I think, in discussing this earlier with Mr. Bland- 
ford prior to the hearings that we pointed out in our plan in the 
lieutenant colonels that in the first year—we would look at the people 
that had been passed over from 11 down through 5 times, that is, for 
the first consideration. 











And then move on down later. 
In the colonel area, we are only going to look at the first most 
senior 200 people. I forget the exact number of passover times, 


This would involve— 

Colonel Bere. From five to seven. 

General Ligon. Five to seven times. 

So this would be acceptable, certainly, in our implementation, sir, 

Mr. Kixpay. Isn’t there something in regulations or policy that a 
man may secure another consideration if his file reflects information 
which was not considered by the board which last passed him over? 

Colonel Bere. I don’t know of any provision in just those words, 
Mr. Kilday. 

There is a provision for any officer coming up for promotion con- 
sideration, either the mandatory promotions or promotion to the 
grade of colonel, to submit to the board for their consideration any 
information which he desires which he feels may not be included in 
his record. 

Mr. Bianprorp. Mr. Minor might be able to throw some light on 
this question. 

Can you answer that question, Mr. Minor? 

Mr. Minor. I know of no provision of law or regulation which 
gives a man a subsequent right for reconsideration if something is 
missing from his record the first time. We do have the statutory 
provision that Colonel Berg talked about, to submit anything that 
the man himself considers to be of importance in his consideration 
for promotion. 

Mr. Buanprorp. But after 

Mr. Mrnor. We would, however, if there were a mistake made by 
the selection board, in not considering something—we do have, of 
course, the board for the correction of military records which would 
take care of something like that. Perhaps that is what the chairman 
refers to. 

Mr. Bianprorp. Has the Board for the Correction of Military Rec- 
ords ever taken a position that a man should have been promoted and 
they actually promoted him ? 

Mr. THompson. Yes, sir. 

Mr. Bianprorp. That is 

Mr. Tuompson. They have overruled the record review board and 
they have said these efficiency reports are not properly in the file— 
there was some personality clash, and something of this kind. They 
pull them out and send it back and say, “He should have been promoted 
as of such and such a date.” 

Mr. Bianprorp. And actually 

Mr. THompson. This has happened. 

Mr. Bianprorp. And actually effect a promotion ? 

Mr. THompson. Yes, sir. 

Mr. Bianprorp. Well, that is very interesting. 

Mr. Kinpay. I think I have known of cases in which they have re- 
moved something from his file. But I have never had the experi- 
yn 940 don’t say it hasn’t happened. I have just never run across a 

‘ase where they exercised the function of the selection board. They 
have removed things from the file which 
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Mr. Tuompson. Maybe I should correct this to a certain extent. 
But what they have done is to remove the efficiency reports and send 
the man back to the next selection board without any of the stigma 
of the efficiency reports that have been removed. 

Mr. Buanprorp. Oh. 

Mr. Kitpay. I am sure that may have happened. But that they 
automatically placed him on the selection list, I doubt. 

Mr. Tuompson. I think you are right. They haven’t the right to 
do that. 

Mr. Buianprorp. I don’t believe they have the right. 

Mr. THomeson. No. 

Mr. Kinpay. Anything further from the committee? 

(No response. ) 

Mr. Kitpay. Mr. Blandford? 

Mr. Buanprorp. Just a very quick summary, Mr. Chairman. 

I would like to get a fair expression from Mr. Thompson and Gen- 
eral Ligon: 

The main issue or the problem which you face here is the elimina- 
tion of the nonproducing officer. This is what generated the bill in 
the first place ? 

(General Ligon nods. ) 

Mr. Buianprorp. The problem is basically an Air Force problem at 
present. It is a problem of the selections that you have made in the 
past. The problem of the future can be taken care of by using a best 
qualified method of promotion ¢ 

(General Ligon nods.) 

Mr. Buanprorp. You have had the authority to use best qualified 
in the past, but you have not used it. You want that portion of it 
mandatory. What you are asking is for the monkey to be placed on 
the Congress back instead of the Sec retary’s back. But that is be- 
side the “point, on making the best qualified method mandatory, be- 

cause it is really optional. 

But what you are really talking about is the fact that you pro- 
moted many people to rapidly, probably justifiably so at. the time you 
promoted them, but they have now failed to measure up to the re- 
sponsibilities commensurate with their rank under today’s standards. 
This is the group you are really trying to eliminate? Ts that a cor- 
rect summary / 

Mr. Tromrson. I would add one further statement to that, Mr. 
Blandford. 

[ think we want to remove them via this method rather than by the 
8781—— 

Mr. BLanprorp. Yes, sir. 

Mr. Tuompson. In order to avoid the stigma. 

Mr. Bianprorp. Because of the tradition. 

Mr. Tuomprson. And the time. 

Mr. Buanprorp. Because of the precedent as it has been applied 

Mr. Tuomrson. Yes, sir. 

Mr. Bianprorp. In the Air Force. 

Mr. Witson. Mr. Chairman, may I ask a question ? 

Mr. Kitpay. Mr. Wilson. 

Mr. Wuson. Are there any examples in the past of personnel who 
have been passed over as many as om times and then subsequently 
promoted ? 
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General Ligon. I think the answer would be “Yes,” Mr. Wilson, be- 
cause of the areas we are speaking of. 

Mr. Wixson. Yes. 

General Ligon. That is, the problem is in the grade of lieutenant 
colonel going to colonel, where actually a man only has a 45-percent 
expectancy of moving into the more senior grade. And as we have 
changed our rules with the different mix of people, as shown on some 
charts yesterday, people have been passed over as much as four times 
and subsequently been promoted under different considerations. 

When we got our additional regular officer authorization under the 
1956 Augmentation Act, we expanded our quota to give people who 
had been operating under a very low percentage of expectancy for 
promotion, to let them then enjoy the same expectancy of promotion 
which was available to the people then coming into the zone. 

Mr. Witson. Do you know of any examples of men who have been 
passed over as many as six times and subsequently promoted ¢ 

General Ligon. I don’t. 

Colonel Bere. There are none, sir. 

General Ligon. My expert says there are none. 

Mr. Kitpay. Gentlemen, we will take the bill up for further con- 
sideration in executive session. 

The committee will now go in executive session. 

General Ligon. Thank you, gentlemen. 

Mr. Kitpay. Thank you, General. 

General Ligon. Off the record. 

(Further statement off the record.) 

(Whereupon, at 10:50 a.m., the subcommittee proceeded in executive 
session. ) 


House or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SuBpcoMMITTEE No. 1, 
Washington, Monday, March 14, 1960. 

The subcommittee met at 10:10 a.m. in room 304, House Office Build- 
ing, Hon. Paul J. Kilday (chairman of the subcommittee) presiding. 

Mr. Kitpay. The subcommittee will be in order. 

We will resume consideration of S. 1795. 

You have a committee print before you resulting from our discus- 
sions in executive session after the last meeting of the subcommittee 
on this bill. 

(It is as follows:) 


[Committee print No. 3, February 26, 1960] 
{S. 1795, 86th Cong., 2d sess.] 


AN ACT To amend title 10, United States Code, to revise certain provisions relating to the 
promotion and involuntary retirement of officers of the regular components of the armed 
forces 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, [That chapter 65 of title 10, United States 
Code, is amended— 

([(1) by adding the following new section after section 1293: 
[‘‘§ 1294. Twenty years or more: regular majors, lieutenant colonels, and 
colonels ; regular lieutenant commanders, commanders, and captains 

[‘‘(a) Not more than once in each fiscal year, the Secretary of a military de- 
partment may convene one or more boards, each consisting of at least five officers 
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of a regular component of an armed force under the jurisdiction of that Secre- 
tary in grades above colonel or captain, as the case may be, to review the records 
of, and recommend for continuation on the active list, officers of that component 
on the active list in the following permanent grades who have at least 20 years 
of service computed under section 3927(a), 6387, 6388, or 8927(a) of this title, 
whichever applies, and who, in the case of officers of the Army or the Air Force 
or officers of the Navy in the Nurse Corps, have been considered at least twice 
but not recommended for promotion to the next higher permanent grade, or who, 
in the case of other officers of the Navy or officers of the Marine Corps, are con- 
sidered as having failed of selection at least twice for promotion to the next 
higher grade and who have not been recommended for promotion to that grade: 

[‘‘(1) Colonel or captain, as the case may be. 

B. {3} Lieutenant colonel or commander, as the case may be. 

“(3) Major, in the case of officers of the Army Nurse Corps, Army Medi- 
cal Specialist Corps, or Women’s Army Corps, or female officers of the Air 
Force (other than those designated under section S067 (a) (d) or (g) (i) of 
this title), or lieutenant commander, in the case of officers of the Navy in 
the Nurse Corps. 

[‘(b) A board convened under this section shall recommend officers for con- 
tinuation on the active list in the number specified by the Secretary. The Secre- 
tary may specify separate numbers for particular categories of officers. How- 
ever, the number specified by him for officers in any category must be at least 
80 percent of the officers in that category being considered. 

[‘‘(c) Except as provided by section 47a of title 5, if the Secretary approves 
the report of a board, he shall, not later than the first day of the seventh calendar 
month beginning after he approved that report, retire each officer who is con- 
sidered but not recommended for continuation. 

[(d) Notwithstanding subsection (a), a selection board considering officers 
of the Army Nurse Corps, Army Medical Specialist Corps, or Women’s Army 
Corps may include an officer of the Regular Army in that corps who is senior 
in permanent grade to, and who outranks, any officer in that corps being con- 
sidered by that board. A selection board considering corresponding officers of 
the Air Force under this section may, in the same manner, include an officer 
of the Regular Air Force. A selection board considering officers of the Navy 
in the Nurse Corps may, in the same manner, include an officer of the Regular 
Navy. 

[‘(c) So much of chapter 548 of this title as relates to alternate and staff 
corps members of selection boards, oaths of members, separate numbers for the 
various kinds of officers in the naval service, voting, and written reports apply to 
boards convened by the Secretary of the Navy under this section.”; and 

[(2) by inserting the following new item in the analysis: 


(1294. Twenty years or more: regular majors, lieutenant colonels, and colonels; regular 
lieutenant commanders, commanders and captains.” 


[Sec. 2. The table in section 1401 of title 10, United States Code, is amended 


by inserting the following new formula: 





| 
(“5 | 1294 | Monthly basic pay 214% of years of service that | Amount necessary to | Excess over 


to which member may be credited to him increase product of 75% pay 
would be entitled under section 14053 or, if columns | and 2 to upon which 
if he were on greater, in the case of an 50% of pay upon computa- 
active duty in his Army or Air Force officer, which computation tion is 
retired grade. 244% of years of service is based. based.” 


credited to him under sec- 
| tion 3927(a) or 8927(a), as 
the case may be. 

















[Sec. 3. Section 1405 of title 10, United States Code, is amended by striking out 
the words “(formula 4)” and inserting the words “(formulas 4 and 5)” in place 
thereof. 

[Sec. 4. Chapter 335 of title 10, United States Code, is amended— 

[(1) by adding the following new sentences at the end of section 3297(d) : 
“Such a recommendation shall be based upon ability and efficiency. Not- 
withstanding any other provision of law, a board that is to recommend 
officers for promotion whom it considers to be the best qualified may recom- 
mend only those officers whom it also considers to be fully qualified.” ; 

[(2) by amending section 3299(c) by striking out the last sentence. 
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[(3) by amending the catchline of section 3300 to read as follows: 

“§ 3300. Commissioned officers: promotion to captain or, in the case of officers 
of Army Nurse Corps, Army Medical Specialist Corps, or Women’s 
Army Corps, major; selection board procedure” ; 

[(4) by striking out the words “, captain, or major” in section 3300(a) 
and inserting the words “or promotion list officers of the Army Nurse Corps, 
Army Medical Specialist Corps, or Women’s Army Corps in the regular 
grade of captain” in place thereof ; 

[(5) by striking out the words “, captain, or major” in section 3300(b) 
and inserting the words “or a promotion list officer of the Army Nurse Corps, 
Army Medical Specialist Corps, or Women’s Army Corps in the regular grade 
of captain” in place thereof ; 

(6) by adding the following new subsections at the end of section 3300: 

C‘(d) From promotion list officers of the Army Nurse Corps, Army Medical 
Specialist Corps, or Women’s Army Corps, as the case may be, in the regular 
grade of captain who are not on a list of officers furnished by the Secretary 
to a selection board under subsection (c), the Secretary may furnish the board 
the names of additional officers, in order of seniority in regular grade. From 
those officers, the board may recommend for promotion to the regular grade of 
major a number of officers, whom it considers to be the best qualified, that is 
not more than 5 percent of the number specified by the Secretary under subsec- 
tion (c) for promotion. If 5 percent of that number is less than one officer, the 
board may recommend one officer under this subsection. An officer who is not on 
a list of officers furnished to a selection board under subsection (¢c), and who is 
on a promotion list above an officer who is recommended for promotion under 
this subsection, shall be treated as if consideration under this subsection were 
not consideration for promotion. 

[‘(e) The number of officers that may be recommended for promotion under 
subsection (c) and (d) may not be more than the number specified by the 
Secretary for promotion under subsection (¢).”; 

[(7) by inserting the following new section after section 3300: 


[§ 3300a. Commissioned officers: promotion to major or lieutenant colonel; 
selection board procedure 

[‘‘(a) When promotion list officers in the regular grade of captain or major 
are to be considered, under section 3299 of this title, by a selection board for 
promotion to the next higher regular grade, the Secretary of the Army shall fur- 
nish to the board a list of promotion list officers, in order of seniority in regular 
grade, to be considered and shall direct it to recommend a number specified by 
him for promotion. The board shall recommend these officers whom it considers 
to be best qualified. However, the number prescribed by the Secretary for recom- 
mendation must be at least 80 percent of those listed for consideration for the 
first time. 

[‘‘(b) From promotion list officers in the regular grade of captain or major, 
as the case may be, who are not on a list of officers furnished by the Secretary 
to a selection board under subsection (a), the Secretary may furnish the board 
the names of additional officers, in order of seniority in regular grade. From 
those officers, the board may recommend for promotion to the next higher regular 
grade a number of officers, whom it considers to be the best qualified, that is not 
more than 5 percent of the number specified by the Secretary under subsection (a) 
for promotion. If 5 percent of that number is less than one officer, the board may 
recommend one officer under this subsection. An officer who is not on a list of 
officers furnished to a selection board under subsection (a), and who is on a pro- 
motion list above an officer who is recommended for promotion under this sub- 
section, shall be treated as if consideration under this subsection were not 
consideration for promotion. 

[‘‘(c) The number of officers that may be recommended for promotion under 
this section may not be more than the number specified by the Secretary for 
promotion under subsection (a). 

[‘‘(d) This section does not apply to the promotion of promotion list officers 
of the Army Nurse Corps or the Army Medical Specialist Corps to the regular 
grade of major or lieutenant colonel or to the promotion of promotion list officers 
of the Women’s Army Corps to the regular grade of major.” ; 

{(8) by amending section 3303(d) (3) by striking out the words “the date 
he would have been retired under section 3913 of this title if he were eligible” 
and inserting the words “such date as may be requested by him and 
approved under regulations to be prescribed by the Secretary of the Army, 
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but not later than the first day of the seventh month after the Secretary 
approves the report of that board” in place thereof ; 

[(9) by amending section 3304 by redesignating subsections (b), (c), and 
(d) as subsections “(d)”, “(e)”, and ‘“(f)”, respectively; striking out the 
words “subsection (d)” in subsection (d), as so redesignated, and inserting 
the words “subsection (f)” in place thereof; and inserting the following new 
subsections : 

[''(b) From promotion list officers of the Army Nurse Corps or the Army Medi- 
cal Specialist Corps, as the case may be, in the regular grade of major who are 
not on a list of officers furnished by the Secretary to a selection board under 
subsection (a), the Secretary may furnish the board the names of additional 
officers, in order of seniority in regular grade. From those officers, the board 
may recommend for promotion to the regular grade of lieutenant colonel a num- 
ber of officers, whom it considers to be the best qualified, that is not more than 
5 percent of the number specified by the Secretary under subsection (a) for 
promotion. If 5 percent of that number is less than one officer, the board may 
recommend one officer under this subsection. 

[\(c) The number of officers that may be recommended for promotion under 
subsections (a) and (b) may not be more than the number specified by the 
Secretary for promotion under subsection (a). ; 

[(10) by amending section 3305 by redesignating subsections (b). (c¢), (d), 
(e), and (f), as subsections “(dd)”, “(e)”, “(ff)”, “(g)”, and “(h)”, respec- 
tively, and inserting the following new subsections : 

[°(b) From promotion list officers in the regular grade of lieutenant colonel 
who are not on a list of officers furnished by the Secretary to a selection board 
under subsection (a), the Secretary may furnish the board the names of addi- 
tional officers, in order of seniority in regular grade. From those officers, the 
board may recommend for promotion to the next higher regular grade a number 
of officers, whom it considers to be the best qualified, that is not more than 5 
percent of the number specified by the Secretary under subsection (a) for pro- 
motion. If 5 percent of that number is less than one officer, the board may 
recommend one officer under this subsection. 

C(c) The number of officers that may be recommended for promotion under 
this section may not be more than the number specified by the Secretary under 
subsection (a) for promotion.” ; and 

(11) by striking out the following item in the analysis: 

[°3300. Commissioned officers: promotion to captain, major, or lieutenant colonel; selec- 
tion board procedure.” 

and inserting the following items in place thereof : 

(°3300. Commissioned officers: promotion to captain or, in case of officers of Army Nurse 
Corps, Army Medical Specialist Corps, or Women’s Army Corps, major; selec- 
tion board procedure. 

[°3300a. i as 9 erg officers : promotion to major or lieutenant colonel; selection board 

procedure. 

[Sec. 5. The last sentence of section 3442(c) of title 10, United States Code, 
is amended to read as follows: “Selections shall be based upon ability and 
efficiency.” 

[Sec. 6. Section 3913 of title 10, United States Code, is amended 

[(1) by amending subsection (a) to read as follows: 

C‘(a) A deferred officer who is not recommended for promotion under section 
3303 (¢c) of this title, or an officer who is found disqualified for promotion under 
section 3302(f) of this title, shall, if he has at least 20 years of service computed 
under section 3927(a) of this title, be retired, except as provided by section 47a 
of title 5, on such date as may be requested by him and approved under regula- 
tions to be prescribed by the Secretary of the Army, but not later than the first 
day of the seventh month after the Secretary approves the report of the last 
board that did not recommend him for promotion to the grade concerned.” ; and 

[(2) by amending subsection (b) by striking out the words “so entitled 
to retire” and inserting the words “the date he completes 20 years of serv- 
ice computed under section 3927(a) of this title, or the first day of the 
seventh month after the Secretary approves the report of the last board 
that did not recommend him for promotion to the grade concerned, which- 
ever is later” in place thereof. 

[Sec. 7. Section 5707 of title 10, United States Code, is amended by inserting 
the following new sentence at the beginning of subsection (i) : “Recommenda- 
tions for promotion or for continuation on the active list shall be based upon 
ability and efficiency.” 
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(Sec. 8. Chapter 573 of title 10, United States Code, is amended 

([(1) by adding the following new sentence at the end of each of subsec- 
tions (d) and (e) of section 6883: “However, if he so requests, he may be 
honorably discharged at any time during that fiscal year.” ; 

[(2) by adding the following new sentence at the end of each of subsec- 
tions (d) and (e) of section 6383: “However, if he so desires, he may be 
honorably discharged at any time during that fiscal year.” ; 

([(3) by inserting the words “or, in the discretion of the Secretary of the 
Navy, on any earlier date if the officer so requests” after the words “his 
name is so reported” in section 6384(b) ; 

[(4) by adding the following new sentence at the end of section 6401 (a) : 
“However, if she so requests, she may be honorably discharged at any time 
during that fiscal year.” ; and 

([(5) by adding the following new sentence at the end of section 6402(a) : 
“However, if she so requests, she may be honorably discharged at any time 
during that fiscal year.” 

[Sec. 9. Chapter 835 of title 10, United States Code, as amended— 

[(1) by adding the following new sentences at the end of section 8297 (4d) : 
“Such a recommendation shall be based upon ability and efficiency. Not- 
withstanding any other provision of law, a board that is to recommend 
officers for promotion whom it considers to be the best qualified may recom- 
mend only those officers whom it also considers to be fully qualified.” ; 

[(2) by amending section 8299 by striking out the words “or (g)” in 
subsection (a) and inserting the words “, (g), or (h)” in place thereof; 
by striking out the last sentence of subsection (c); and by redesignating 
subsection (h) as subsection “(j)” and inserting the following new sub- 
sections : 

[‘‘(h) From Air Force nurses or medical specialists, as the case may be, in 
the regular grade of major who are not on a list of officers furnished by the 
Secretary to a selection board under subsection (g), the Secretary may furnish 
the board the names of additional officers, in order of seniority in regular 
grade. From those officers, the board may recommend for promotion to the regular 
grade of lieutenant colonel a number of officers, whom it considers to be the best 
qualified, that is not more than 5 percent of the number specified by the Sec- 
retary under subsection (g) for promotion. If 5 percent of that number is less 
than one officer, the board may recommend one officer under this subsection. 

(“(i) The number of officers that may be recommended for promotion under 
subsections (g) and (h) may not be more than the number specified by the 
Secretary for promotion under subsection (g).”; 

[(3) by amending the catchline of section 8300 to read as follows: 

[‘‘§ 8300. Commissioned officers: promotion to captain or, in the case of certain 
female officers, major; selection board procedure” ; 

[(4) by striking out the words “, captain, or major” in section 8300(a) 
and inserting the words “or female promotion-list officers (other than those 
designated under section 8067 (a) (d) or (g) (i) of this title) in the 
regular grade of captain” in place thereof ; 

((5) by striking out the words “, captain, or major” in section 8300(b) 
and inserting the words “or a female promotion-list officer (other than one 
designated under section 8067 (a) (d) or (g) (i) of this title) in the 
regular grade of captain” in place thereof ; 

[(6) by amending section 8300 by striking out subsection (d) and in- 
serting the following subsections in place thereof : 

[‘(d) From female promotion-list officers (other than those designated under 
section 8067 (a) (d) or (g) (i) of this title) in the regular grade of captain 
who are not on a list of officers furnished by the Secretary to a selection board 
under subsection (c), the Secretary may furnish the board the names of addi- 
tional officers, in order of seniority in regular grade. From those officers, the 
board may recommend for promotion to the regular grade of major a number 
of officers, whom it considers to be the best qualified, that is not more than 
5 percent of the number specified by the Secretary under subsection (c) for 
promotion. If 5 percent of that number is less than one officer, the board may 
recommend one officer under this subsection. An officer who is not on a list 
of officers furnished to a selection board under subsection (c), and who is on 
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a promotion list above an officer who is recommended for promotion under this 
subsection, shall be treated as if consideration under this subsection were not 
consideration for promotion. 

[‘‘(e) The number of officers that may be recommended for promotion under 
subsections (c) and (d) may not be more than the number specified by the 
Secretary for promotion under subsection (c).” ; 

(7) by inserting the following new section after section 8300 : 

[‘‘§ 83800a. Commissioned officers: promotion to major or lieutenant colonel ; 
selection board procedure 

[‘‘(a) When promotion list officers in the regular grade of captain or major 
are to be considered, under section 8299 of this title, by a selection board for 
promotion to the next higher regular grade, the Secretary of the Air Force shall 
furnish to the board a list of promotion list officers, in order of seniority in 
regular grade, to be considered and shall direct it to recommend a number 
specified by him for promotion. The board shall recommend those officers 
whom it considers to be the best qualified. However, the number prescribed 
by the Secretary for recommendation must be as least 80 percent of those listed 
for consideration for the first time. 

({‘(b) From promotion-list officers in the regular grade of captain or major, 
as the case may be, who are not on a list of officers furnished by the Secretary 
to a selection board under subsection (a), the Secretary may furnish the board 
the names of additional officers, in order of seniority in regular grade. From 
these officers, the board may recommend for promotion to the next higher 
regular grade a number of officers, whom it considers to be the best qualified, 
that is not more than 5 percent of the number specified by the Secretary under 
subsection (a) for promotion. If 5 percent of that number is less than one 
officer, the board may recommend one officer under this subsection. An officer 
who is not on a list of officers furnished to a selection board under subsection 
(a), and who is on a promotion list above an officer who is recommended for 
promotion under this subsection, shall be treated as if consideration under this 
subsection were not consideration for promotion. 

[‘(c) the number of officers that may be recommended for promotion under 
this section may not be more than the number specified by the Secretary for 
promotion under subsection (a). 

[‘‘(d) This section does not apply to the promotion of female promotion-list 
officers (other than those designated under section 8067 (a) (d) or (g) (i) of 
this title) to the regular grade of major or to the promotion of female promo- 
tion-list officers designated under section 8067 (e) or (f) of this title to the 
regular grade of lieutenant colonel.” : 

[(8) by amending section 8303 (d) (3) by striking out the words “the 
date he would have been retired under section 8913 of this title if he were 
eligible” and inserting the words “such date as may be requested by him 
and approved under regulations to be prescribed by the Secretary of the 
Air Force, but not later than the first day of the seventh month after the 
Secretary approves the report of that board” in place thereof; 

£(9) by amending section 8305 by redesignating subsection (b), (c), (d), 
(e), (f), (g), and (h) as subsections “(d)”, “(e)”, “(f)”, “(gz)”, “(h)”, 
“(i)”, and “(j)”, respectively, and inserting the following new subsections: 

[“(b) From promotion-list officers in the regular grade of lieutenant colonel 
who are not on a list of officers furnished by the Secretary to a selection board 
under subsection (a), the Secretary may furnish the board the names of addi- 
tional officers, in order of seniority in regular grade. From those officers, the 
board may recommend for promotion to the next higher regular grade a number 
of officers, whom it considers to be the best qualified, that is not more than 5 
percent of the number specified by the Secretary for promotion under subsection 
(a). If 5 percent of that number is less than one officer, the board may recom- 
mend one officer under this subsection. 

[‘(a) The number of officers that may be recommended for promotion under 
this section may not be more than the number specified by the Secretary under 
subsection (a) for promotion.” ; and 

[(10) by striking out the following item in the analysis: 


C8300. Commissioned officers: promotion to captain, major, or lieutenant colonel ; selee- 
tion board procedure.’ 
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and inserting the following items in place thereof : 
*“[8300. Commissioned officers: promotion to captain or, in the case of certain female 
officers, major; selection board procedure. 
[8300a. Commissioned officers: promotion to major or lieutenant colonel ; selection board 
procedure.” 

[Sec. 10. The last sentence of section 8442(c) of title 10, United States Code, 
is amended to read as follows: “Selections shall be based upon ability and 
efficiency.” 

(Sec. 11. Section 8913 of title 10, United States Code, is amended— 

[(1) by amending subsection (a) to read as follows: 

C‘(a) A deferred officer who is not recommended for promotion under sec- 
tion 8303(c) of this title, or an officer who is found disqualified for promotion 
under section 8302(f) of this title, shall, if he has at least 20 years of service 
computed under section 8927(a) of this title, be retired, except as provided by 
section 47a of title 5, on such date as may be requested by him and approved 
under regulations to be prescribed by the Secretary of the Air Force, but not 
later than the first day of the seventh month after the Secretary approves the 
report of the last board that did not recommend him for promotion to the grade 
concerned.” ; and 

[(2) by amending subsection (b) by striking out the words “so entitled 
to retire” and inserting the words “the date he completes 20 years of service 
computed under section 8927(a) of this title, or the first day of the seventh 
month after the Secretary approves the report of the last board that did 
not recommend him for promotion to the grade concerned, whichever is 
later” in place thereof. 

[Sec. 12. Section 1431(c) of title 10, United States Code, is amended by 
striking out the second sentence and inserting the following sentences in place 
thereof: “Unless made under section 1433, the change or revocation is not effec- 
tive if he is retired or becomes entitled to retired or retainer pay within five years 
after the date of the change or revocation. However, a change or revocation 
made by an officer who is retired under section 1294 of this title is effective if 
made at such a time that it would have been effective had he been retired on 
the earliest date prescribed for an officer of his kind by section 3915, 3916, 3921. 
6376, 6377, 6379, 6896, 8915, 8916, or 8921, as the case may be, of this title.”] 


That chapter 335 of title 10, United States Code, is amended— 

(1) by adding the following new sentence at the end of section 3297(d): 
“Notwithstanding any other provision of law, a board that is to recommend 
officers for promotion whom it considers to be the best qualified may recom- 
mend only those officers whom it also considers to be fully qualified.” ; 

(2) by amending the last sentence of section 3300(c) to read as follows: 
“However, the number prescribed by the Secretary for recommendation 
must be at least 80 percent of those listed for consideration for the first 
time.” ; and 

(3) by amending section 3303(d)(3) by striking out the words “the date 
he would have been retired under section 3913 of this title if he were eligi- 
ble” and inserting the words “such date as may be requested by him and 
approved under regulations to be prescribed by the Secretary of the Army, 
but not later than the first day of the seventh calendar month after the 
Secretary approves the report of that board” in place thereof. 

Sec. 2. (a) Chapter 359 of title 10, United States Code, is amended to read 
as follows: 


“CHAPTER 359—SEPARATION FROM REGULAR ARMY FOR SUBSTANDARD 
PERFORMANCE OF DUTY 


81 Selection boards: composition ; duties. 

g2 Boards of inquiry: composition ; duties. 

83. Boards of review: composition ; duties. 

84. Removal of officer: action by Secretary of the Army upon recommendation. 

785. Rights and procedures. 

86. Officer considered for removal: voluntary retirement or honorable discharge: serer- 
ance benefits. 

“3787. Officers eligible to serve on boards. 


“§ 3781. Selection boards: composition; duties 


“The Secretary of the Army may at any time convene a board of officers to 
review the record of any commissioned officer on the active list of the Regular 
Army to determine whether he shall be required, because his performance of 
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duty has fallen below standards prescribed by the Secretary, to show cause 
for his retention on the active list. 


“§ 3782. Boards of inquiry: composition; duties 


“(a) Boards of inquiry, each composed of three or more officers, shall be 
convened, at such places as the Secretary of the Army may prescribe, to receive 
evidence and make findings and recommendations whether an officer, required 
to show cause under section 3781 of this title, shall be retained on the active list 
of the Regular Army. 

“(b) A fair and impartial hearing before a board of inquiry shall be given 
to each officer so required to show cause for retention. 

“(c) If a board of inquiry determines that the officer has failed to establish 
that he should be retained on the active list, it shall send the record of its 
proceedings to a board of review. 

“(d) If a board of inquiry determines that the officer has established that he 
should be retained on the active list, his case is closed. However, at any time 
after one year from the date of that determination, he may be again required to 
show cause for retention under section 3781 of this title. 


“§ 3783. Boards of review: composition; duties 


“(a) Boards of review, each composed of three or more officers, shall be con- 
vened by the Secretary of the Army, at such times as he may prescribe, to 
review the records of cases of officers recommended by boards of inquiry for 
removal from the active list of the Regular Army under section 3782 of this title. 

“(b) If, after reviewing the record of the case, a board of review determines 
that the officer has failed to establish that he should be retained on the active 
list, it shall send its recommendation to the Secretary for his action. 

“(c) If, after reviewing the record of the case, a board of review determines 
that the officer has established that he should be retained on the active list, his 
case is closed. However, at any time after one year from the date of that 
determination, he may be again required tu show cause for retention under 
section 3781 of this title. 


“§ 3784. Removal of officer: action by Secretary of the Army upon recommenda- 
tion 


“The Secretary of the Army may remove an officer from the active list of the 
Regular Army if his removal is recommended by a board of review under this 
chapter. The Secretary's action in such a case is final and conclusive. 


“S$ 3785. Rights and procedures 


“Kach officer under consideration for removal from the active list of the 
Regular Army under this chapter shall be— 

“(1) notified in writing of the pendency of any proceeding before a board 
of inquiry for his removal; 

“(2) allowed reasonable time, as determined by the board of inquiry 
under regulations of the Secretary of the Army, to prepare his defense; 

“(3) allowed to appear in person and by counsel at proceedings before 
a board of inquiry; and 

“(4) allowed full access to, and furnished copies of, records relevant to his 
case at all stages of the proceeding. 


“§ 3786. Officer considered for removal: voluntary retirement or honorable dis- 
charge; severance benefits 


“(a) At any time during proceedings under this chapter and before the re- 
moval of an officer from the active list of the Regular Army, the Secretary of 
the Army may grant his request— 

“(1) for voluntary retirement, if he is otherwise qualified therefor; or 

“(2) for honorable discharge with severance benefits under subsection (b). 

“(b) Each officer removed from the active list of the Regular Army under 
this chapter shall— 

“(1) if on the date of removal he is eligible for voluntary retirement 
under any law, be retired in the grade and with the pay for which he would 
be eligible if retired at his request; 

“(2) if on that date he is ineligible for voluntary retirement under any 
law but is within two years of becoming so eligible for retirement, he shall 
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be retained on the active list in his regular grade until so eligible to retire 
and then retired; or 
“(3) if on that date he is ineligible for voluntary retirement and is not 
within two years of becoming so eligible for retirement, be honorably dis- 
charged in the grade then held with severance pay computed by multiplying 
his years of active commissioned service, but not more than 12, by one 
month's basic pay of that grade. 
“(c) For the purposes of subsection (b)(3), @ part of a year that is siz 
months or more is counted as a whole year, and a part of a year that is less 
than six months is disregarded. 


“S$ 3787. Officers eligible to serve on boards 


“(a) No officer may serve on a board under this chapter unless he holds a 
regular or temporary grade above lieutenant colonel, and is senior in regular 
grade to, and outranks, any officer considered by that board. 

“(b) No person may be a member of more than one board convened under 
this chapter for the same officer.” 

(b) The analysis of subtitle B and the analysis of part II of subtitle B are 
each amended by striking out the following item: 


“359. Separation from Regular Army for Failure to Meet Standards_____.---- ~~~ 8781” 
and inserting the following item in place thereof: 
“359. Separation from Regular Army for Substandard Performance of Duty-----~- $781”. 


(c) The amendments made by this section do not apply to any proceedings 
begun under chapter 359 of title 10, United States Code, before the enactment 
of this section. 

Sec. 8. (a) Subtitle B of title 10, United States Code, is amended by inserting 
the following new chapter after chapter 359: 


“CHAPTER 360—SEPARATION FROM REGULAR ARMY FOR MORAL OR PROFESSIONAL 
DERELICTION OR IN INTERESTS OF NATIONAL SECURITY 

“Sec. 

“3791. Selection boards: composition ; duties. 

“3792. Boards of inquiry: composition ; duties. 

“3793. Boards of review: composition ; duties. 

“3794. Removal of officer: action by Secretary of the Army upon recommendation. 

“3795. Rights and procedures. 

“3796. Officers considered for removal: retirement or discharge. 

“3797. Officers eligible to serve on boards. 


“§ 3791. Selection boards: composition; duties 


“The Secretary of the Army may at any time convene a board of general 
officers to review the record of any commissioned officer on the active list of the 
Regular Army to determine whether he shall be required, because of moral dere- 
liction, professional dereliction, or because his retention is not clearly consistent 
with the interests of national security, to show cause for his retention on the 
active list. 


“§ 3792. Boards of inquiry: composition ; duties 


“(a) Boards of inquiry, each composed of three or more general officers, shall 
be convened at such places as the Secretary of the Army may prescribe, to re- 
ceive evidence and make findings and recommendations whether an officer, re- 
quired to show cause under section 3971 of this title, shall be retained on the 
active list of the Regular Army. 

“(b) A fair and impartial hearing before a board of inquiry shall be given to 
each officer so required to show cause for retention. 

“(c) If a board of inquiry determines that the officer has failed to establish 
that he should be retained on the active list, it shall send the record of its 
proceedings toa board of review. 

“(d) If a board of inquiry determines that the officer has established that he 
should be retained on the active list, his case is closed. However, at any future 
time, he may be again required to show cause for retention under section 8791 
of this title. 


“§ 3793. Boards of review: composition; duties 


“(a) Boards of review, each composed of three or more general Officers, shall 
be convened by the Secretary of the Army, at such times as he may prescribe, to 
review the records of cases of officers recommended by boards of inquiry for 
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removal from the active list of the Regular Army under section 3792 of this title. 

“(b) If, after reviewing the record of the case, a board of review determines 
that the officer has failed to establish that he should be retained on the active 
list, it shall send its recommendation to the Secretary for his action. 

“(c) If, after reviewing the record of the case, a board of review determines 
that the officer has established that he should be retained on the active list, his 
case is closed. However, at any future time, he may be again required to show 
cause for retention under section 3791 of this title. 


“§ 3794. Removal of officer: action by Secretary of the Army upon recommenda- 
tion 
“The Secretary of the Army may remove an officer from the active list of the 
Regular Army if his removal is recommended by a board of review under this 
chapter. The Secretary’s action in such a case is final and conclusive. 


“8 3795. Rights and procedures 
“Each officer under consideration for removal from the active list of the Reg- 
ular Army under this chapter shall be— 
“(1) notified in writing of the pendency of any proceeding before a board 
of inquiry for his removal; 
“(2) allowed reasonable time, as determined by the board of inquiry under 
regulations of the Secretary of the Army, to prepare his defense; 
“(3) allowed to appear in person and by counsel at proceedings before a 
board of inquiry; and 
“(4) allowed full access to, and furnished copies of, records relevant to 
his case at all stages of the proceeding, except that a board shall withhold 
any records that the Secretary determines should be withheld in the interests 
of national security. 
In any case where any records are withheld under clause (4), the officer whose 
case is under consideration shall, to the extent that the national security permits, 
be furnished a summary of the records so withheld. 


“§ 3796. Officers considered for removal: retirement or discharge 

“(a) At any time during proceedings under this chapter and before the re- 
moval of an officer from the active list of the Regular Army, the Secretary of the 
Army may grant his request 

“(1) for voluntary retirement, if he is otherwise qualified therefor ; or 

(2) for discharge under subsection (b). 

“(b) Each officer removed from the active list of the Regular Army under this 
chapter shall— 

(1) if on the date of removal he is eligible for voluntary retirement under 
any law, be retired in the grade and with the pay for which he would be eli- 
gible if retired at his request; or 

“(2) if on that date he is ineligible for voluntary retirement under any 
law, be discharged in the grade then held with severance pay equal to one- 
half of one month’s basic pay at the rate to which he was entitled on the 
date of discharge, multiplied by the number of years of his active commis- 
sioned service, but not more than 12. 

“(c) For the purposes of subsection (b) (2), a part of a year that is six months 
or more is counted as a whole year, and a part of a year that is less than siz 
months is disregarded. 


“§ 3797. Officers eligible to serve on boards 

“(a) No officer may serve on a board under this chapter unless he is senior in 
regular grade to, and outranks, any officer considered by that board. 

“(b) No person may be a member of more than one board convened under this 
chapter for the same officer.” 

\(b) The analysis of subtitle B and the analysis of part II of subtitle B are 
each amended by inserting the following new item: 

“360. Separation From Regular Army for Moral or Professional Dereliction or in 
LEE IT A See TL Ea ey eee $791”. 
Sec. 4. Section 3913 of title 10, United States Code, is amended— 
(1) by amending subsection (a) to read as follows: 

“(a) A deferred officer who is not recommended for promotion under section 
38303(c) of this title, or an officer who is found disqualified for promotion under 
section 3302(f) of this title, shall, if he has at least 20 years of service computed 
under section 3927 (a) of this title, be retired, except as provided by section 47a of 
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title 5, on such date as may be requested by him and approved under regulations 
to be prescribed by the Secretary of the Army, but not later than the first day of 
the seventh calendar month after the Secretary approves the report of the last 
board that did not recommend him for promotion to the grade concerned.” ; and 

2) by amending subsection (b) by striking out the words “so entitled to 
retire” and inserting the words “the date he completes 20 years of service 
computed under section 3927(a) of this title, or the first day of the seventh 
calendar month after the Secretary approves the report of the last board that 
did not recommend him for promotion to the grade concerned, whichever is 
later” in place thereof. 

Sec. 5. Chapter 573 of title 10, United States Code, is amended— 

(1) by adding the following new sentence at the end of each of subsec- 
tions (a) and (b) of section 6382: “However, if he so requests, he may be 
honorably discharged at any time during that fiscal year.” ; 

(2) by adding the following new sentence at the end of each of subsections 
(d) and (e) of section 6383: “However, if he so requests, he may be honor- 
ably discharged at any time during that fiscal year.” ; 

(3) by inserting the words “or, in the discretion of the Secretary of the 
Navy, on any earlier date if the officer so requests” after the words “his 
name is so reported” in section 63884(b); 

(4) by adding the following new sentence at the end of section 6401(a): 
“However, if she so requests, she may be honorably discharged at any time 
during that fiscal year.” ; and 

(5) by adding the following new sentence at the end of section 6402(a): 
“However, if she so requests, she may be honorably discharged at any time 
during that fiscal year.” 

See. 6. Chapter 835 of title 10, United States Code, is amended 

(1) by adding the following new sentence at the end of section 8297(d): 
“Notwithstanding any other provision of law, a board that is to recommend 
officers for promotion whom it considers to be the best qualificd may recom- 
mend only those officers whom it also considers to be fully qualified.” ; 

(2) by amending the last sentence of section 83900(c) to read as follows: 
“However, the number prescribed by the Secretary for recommendation must 
be at least 80 percent of those listed for consideration for the first time.” ; 
and 

(3) by amending section 8303(d)(3) by striking out the words “the date 
he would have been retired under section 8913 of this title if he were eligible” 
and inserting the words “such date as may be requested by him and ap- 
proved under regulations to be prescribed by the Secretary of the Air Force, 
but not later than the first day of the seventh calendar month after the Sec- 
retary approves the report of that board” in place thereof. 

Sec. 7. (a) Chapter 859 of title 10, United States Code, is amended to read as 
follows: 


“CHAPTER 859—SEPARATION FROM REGULAR AIR FORCE FOR SUBSTANDARD 


PERFORMANCE OF DUTY 
“Sec. 
“8781. Selection boards: composition ; duties. 
“8782. Boards of inquiry: composition ; duties. 
“8783. Boards of review: composition ; duties. 
“8784. Removal of officer: action by Secretary of the Air Force upon recommendation. 
“8785. Rights and procedures. 
“8786. Officer considered for removal: voluntary retirement or honorable discharge ; sever- 
ance benefits. 
“8787. Officers eligible to serve on boards, 


“§ 8781. Selection boards: composition; duties 

“The Secretary of the Air Force may at any time convene a board of officers to 
review the record of any commissioned officer on the active list of the Regular 
Air Force to determine whether he shall be required, because his performance 
of duty has fallen below standards prescribed by the Secretary, to show cause 
for his retention on the active list. 
“§ 8782. Boards of inquiry: composition; duties 

“(a) Boards of inquiry. each composed of three or more officers, shall be con- 
vened, at such places as the Secretary of the Air Force may prescribe, to receive 
evidence and make findings and recommendations whether an officer, required 


to show cause under section 8781 of this title, shall be retained on the active list 
of the Regular Air Force. 
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“(b) A fair and impartial hearing before a board of inquiry shall be given to 
each officer so required to show cause for retention. 

“(c) If a board of inquiry determines that the officer has failed to establish 
that he should be retained on the active list, it shall send the record of its pro- 
ceedings to a board of review. 

“(d) If a board of inquiry determines that the officer has established that he 
should be retained on the active list, his case is closed. However, at any time 
after one year from the date of that determination, he may be again required 
to show cause for retention under section 8781 of this title. 


“S 8783. Boards of review: composition; duties 

“(a) Boards of review, each composed of three or more officers, shall be con- 
vened by the Secretary of the Air Force, at such times as he may prescribe, to 
review the records of cases of officers recommended by boards of inquiry for 
removal from the active list of the Regular Air Force under section 8782 of this 
title. 

“(b) If, after reviewing the record of the case, a board of review determines 
that the officer has failed to establish that he should be retained on the active 
list, it shall send its recommendation to the Secretary for his action. 

“(c) If, after reviewing the record of the case, a board of review determines 
that the officer has established that he should be retained on the active list, his 
case is closed, However, at any time after one year from the date of that deter- 
mination, he may be again required to show cause for retention under section 
S781 of this title. 


“§ 8784. Removal of officer: action by Secretary of the Air Force upon recom- 
mendation 
“The Secretary of the Air Force may remove an officer from the active list of 
the Regular Air Force if his removal is recommended by a board of review under 
this chapter. The Secretary's action in such a case igs final and conclusive. 


“§ 8785. Rights and procedures 
“Rach officer under consideration for removal from the active tist of the Requ- 
Jar Air Force under this chapter shall be 
“(1) notified in writing of the pendency of any proceeding before a board 
of inquiry for his removal; 
“(2) allowed reasonable time, as determined by the board of inquiry 
under regulations of the Secretary of the Air Force, to prepare his defense; 
“(3) allowed to appear in person and by counsel at proceedings before 
a board of inquiry; and 
“(4) allowed full access to, and furnished copies of, records relevant 
to his case at all stages of the proceeding. 


“§ 8786. Officer considered for removal: voluntary retirement or honorable dis- 
charge; severance benefits 
“(a) At any time during proceedings under this chapter and before the 
removal of an officer from the active list of the Regular Air Force, the Secre- 
tary of the Air Force may grant his request— 

“(1) for voluntary retirement, if he is otherwise qualified therefor; or 

“(2) for honorable discharge with severance benefits wnder sub- 
section (b). 

“(b) Each officer removed from the active list of the Regular Air Force 
under this chapter shall— 

“(1) if on the date of removal he is eligible for voluntary retirement 
under any law, be retired in the grade and with the pay for which he 
would be eligible if retired at his request; 

“(2) if on that date he is ineligible for voluntary retirement under any 
law but is within two years of becoming so eligible for retirement, he shall 
be retained on the active list in his regular grade until so eligible to retire 
and then retired; or 

“(3) if on that date he is ineligible for voluntary retirement and is 
not within two years of becoming so eligible for retirement, be honorably 
discharged in the grade then held with severance pay computed by mul- 
tiplying his years of active commissioned service, but not more than 12, 
by one month's basie pay of that grade. 

“(c) For the purposes of subsection (6)(3), a part of a year that is sir 
months or more is counted as a whole year, and a part of a year that is less 
than sir months is disregarded. 
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“8 8787. Officers eligible to serve on boards 


“(a) No officer may serve on a board under this chapter unless he holds a 
regular or temporary grade above lieutenant colonel, and is senior in regular 
grade to, and outranks, any officer considered by that board. 

“(b) No person may be a member of more than one board convened under 
this chapter for the same officer.” 

(0) The analysis of subtitie D and the analysis of part II of subtitle D are 
each amended by striking out the following item: 


“859. Separation from Regular Air Force for Failure to Meet Standards 8781” 


and inserting the following item in place thereof: 
“859. Separation from Regular Air Force for Substandard Performance of Duty__ 8781’. 


(c) The amendments made by this section do not apply to any proceedings 
begun under chapter 859 of title 10, United States Code, before the enactment 
of this section. 

Sec. 8. (a) Subtitle D of title 10, United States Code, is amended by inserting 
the following new chapter after chapter 859: 


“CHAPTER 860.—SEPARATION FROM REGULAR AIR FORCE FOR MORAL OR 
PROFESSIONAL DERELICTION OR IN INTERESTS OF NATIONAL SECURITY 
“Sec. 
“8791. Selection boards: composition ; duties. 
“8792. Boards of inquiry: composition ; duties. 
“8793. Boards of review: composition ; duties. 
“8794. Removal of officer: action by Secretary of the Air Force upon recommendation. 
“8795. Rights and procedures. 
“8796. Officers considered for removal: retirement or discharge. 
“8797. Officers eligible to serve on boards. 


“§ 8791. Selection boards: composition; duties 


“The Secretary of the Air Force may at any time convene a board of general 
officers to review the record of any commissioned officer on the active list of 
the Regular Air Force to determine whether he shall be required, because of 
moral dereliction, or because his retention is not clearly consistent with the 
interests of national security, to show cause for his retention on the active list. 


“§ 8792. Boards of inquiry: composition; duties 


“(a) Boards of inquiry, each composed of three or more general officers, 
Shall be convened at such places as the Secretary of the Air Force may pre- 
scribe, to receive evidence and make findings and recommendations whether an 
officer, required to show cause under section 8791 of this title, shall be retained 
on the active list of the Regular Air Force. 

“(b) A fair and impartial hearing before a board of inquiry shall be given 
to each officer so required to show cause for retention. 

“(c) If a board of inquiry determines that the officer has failed to establish 
that he should be retained on the active list, it shall send the record of its pro- 
ceedings to a board of review. 

“(d) If a board of inquiry determines that the officer has established that 
he should be retained on the active list, his case is closed. However, at any 
future time, he may be again required to show cause for retention under sec- 
tion 8791 of this title. 


“§ 8793. Boards of review: composition; duties 

“(a) Boards of review, each composed of three or more general officers, shall 
be convened by the Secretary of the Air Force, at such times as he may pre- 
scribe, to review the records of casses of officers recommended by boards of in- 
quiry for removal from the active list of the Regular Air Force under section 
8792 of this title. 

“(b) If, after reviewing the record of the case, a board of review determines 
that the officer has failed to establish that he should be retained on the active list, 
it shall send its recommendation to the Secretary for his action. 

“(c) If, after reviewing the record of the case, a board of review determines 
that the officer has established that he should be retained on the active list, his 
case is closed. However, at any future time, he may be again required to show 
cause for retention under section 8791 of this title. 
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“8 8794. Removal of officer: action by Secretary of the Air Force upon recom- 
mendation 
“The Secretary of the Air Force may remove an officer from the active list of 
the Regular Air Force if his removal is recommended by a board of review under 
this chapter. The Secretary’s action in such a case is final and conclusive. 


“§ 8795. Rights and procedures 


“Hach officer under consideration for removal from the active list of the 
Regular Air Force under this chapter shall be— 
“(1) notified in writing of the pendency of any proceeding before a board 
of inquiry for his removal; 
“(2) allowed reasonable time, as determined by the board of inquiry 
under regulations of the Secretary of the Air Force, to prepare his defense; 
“(3) allowed to appear in person and by counsel at proceedings before 
a board of inquiry; and 
(4) allowed full access to, and furnished copies of, records relevant to 
his case at all stuges of the proceeding, except that a board shall withhold 
any records that the Secretary determines should be withheld in the in- 
terests of national security. 
In any case where any records are withheld under clause (4), the officer whose 
case is under consideration shall, to the extent that the national security permits, 
be furnished a summary of the records so withheld. 


“8 8796. Officers considered for removal: retirement or discharge 


“(a) At any time during proceedings under this chapter and before the re- 
moval of an officer from the active list of the Regular Air Force, the Secretary 
of the Air Force may grant his request— 

“(1) for voluntary retirement, if he is otherwise qualified therefor; or 

“(2) for discharge under subsection (b). 

“(b) Each officer removed from the active list of the Regular Air Force under 
this chapter shall— 

“(1) if on the date of removal he is eligible for voluntary retirement 
under any law, be retired in the grade and with the pay for which he would 
be eligible if retired at his request; or 

“(2) if on that date he is ineligible for voluntary retirement under any 
law, be discharged in the grade then held with severance pay equal to 
one-half of one month's basic pay at the rate to which he was entitled on the 
date of discharge, multiplied by the number of years of his active com- 
missioned service, but not more than 12. 

“(c) For the purposes of subsection (b)(2), a part of a year that is six 
months or more is counted as a whole year, and a part of a year that is less 
than six months is disregarded. 


“§ 8797. Officers eligible to serve on boards 


“(a) No officer may serve on a board under this chapter unless he is senior in 
regular grade to, and outranks, any officer considered by that board. 

“(b) No person may be a member of more than one board convened under 
this chapter for the same officer.” 

(b) The analysis of subtitle D and the analysis of part II of subtitle D are 
each amended by inserting the following new item: 

“860. Separation from Regular Air Force for Moral or Professional Dereliction or 
NB SERRE eee aa es ee ee eee te een ae re ne 8791’. 
Sec. 9. Section 8913 of title 10, United States Code, is amended— 
(1) by amending subsection (a) to read as follows: 

“(a) A deferred officer who is not recommended for promotion under section 
8303(c) of this title, or an officer who is found disqualified for promotion under 
section 8302(f) of this title, shall, if he has at least 20 years of service com- 
puted under section 8927 (a) of this title, be retired, except as provided by section 
47a of title 5, on such date as may be requested by him and approved under 
regulations to be prescribed by the Secretary of the Air Force, but not later than 
the first day of the seventh calendar month after the Secretary approves the 
report of the last board that did not recommend him for promotion to the grade 
concerned.” ; and 
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(2) by amending subsection (b) by striking out the words “so entitled 
to retire” and inserting the words “the date he completes 20 years of service 
computed under section 8927(a) of this title, or the first day of the seventh 
calendar month after the Secretary approves the report of the last board 
that did not recommended him for promotion to the grade concerned, which- 
ever is later” in place thereof. 

Sec. 10. (a) Not more than once in each fiscal year, the Secretary of the Army 
and the Secretary of the Air Force may convene one or more boards, each con- 
sisting of at least five officers of the Regular Army or the Regular Air Force, as 
the case may be, in a grade above colonel, to review the records of, and recom- 
mend for continuation on the active list, officers of that component on the active 
list in the regular grade of colonel or lieutenant colonel who have at least 20 
years of service computed under section 3927(a) or 8927(a) of title 10, United 
States Code, whichever applies, and who have been considered more than tivice 
but not recommended for promotion to the next higher regular grade. 

(b) A board convened under this section shall recommend officers for continua- 
tion on the active list in the number specified by the Secretary. The Secretary 
may specify separate numbers for particular categories of officers. However, 
except with respect to the first board convened under this section in the Armu 
and in the Air Force, the number specified by him for officers in any category 
must be at least 80 percent of the officers in that category being considered. An 
officer may be considered for continuation on the active list under this section 
only once while serving in the regular grade of colonel and only once while servr- 
ing in the regular grade of lieutenant colonel. 

(c) Except as provided by section 1 of the Act of April 23, 19380, ch. 209, as 
amended (5 U.S.C. 47a), if the Secretary approves the report of a board, he shall, 
not later than the first day of the seventh calendar month beginning after he 
approves that report, retire each officer who is considered but not recommended 
for continuation. 

(d) A member of the Army or the Air Force who is retired under this section 
is entitled to retired pay computed under formula A of section 3991 or 8991, 
respectively, of title 10. 

(e) This section does not apply to— 

(1) members of the Army Nurse Corps, Army Medical Specialist Corps, 
or Women’s Army Corps; 

(2) Air Force nurses or medical assistants; or 

(3) female members of the Air Force who are not designated under section 
8067 (a)—(d) or (g)—(i) of title 10. 

(f) This section is not effective after June 30, 1965. 

Sec. 11. Notwithstanding section 1431 of title 10, United States Code, a change 
or revocation of an election made under that section by an officer who is retired 
under section 10 of this Act is effective if made at such a time that it would have 
been effective had he been retired on the earliest date prescribed for an officer 
of his kind by section 3916, 3921, 8916, or 8921 of title 10, as appropriate. 

Sec. 12. Section 3 of the Act of August 11, 1959, Public Law 86-155 (73 Stat. 
336), is amended to read as follows: 

“Sec. 3. Notwithstanding section 1431 of title 10, United States Code, a change 
or revocation of an election made under that section by— 

“(1) an officer who is retired under this Act; or 

“(2) an officer who has been considered but not recommended for continua- 
tion on the active list under section 1 of this Act and who hereafter retires 
voluntarily before the date specified for his retirement under this Act; 

is effective if made at such a time that it would have been effective had he been 
retired on the date prescribed by section 6376, 6377, or 6379 of title 10, United 
States Code, as appropriate.” 

Sec. 13. An officer who has been considered but not recommended for continua- 
tion on the active list under section 1 of the Act of August 11, 1959, Public Law 
86-155 (73 Stat 333), and who retired or retires voluntarily before the second 
day of the month following the month in which this Act is enacted, may, within 
sig months following the enactment of this Act, affirm a change or revocation 
of an election made under section 1431 of title 10, United States Code, before his 
retirement, if the change would have been effective under section 3 of the Act 
of August 11, 1959, Public Law 86-155, as amended by this Act, but for his volun- 
tary retirement. If an officer takes no action under this section, his currently 
valid election under section 1431 of title 10, United States Code, shall remain un- 
changed. The computation of the revised reduction in retired pay in the case 
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of an officer who affirms a change of election under this section shall be in accord- 
ance with section 1436 of title 10, United States Code, and according to the 
conditions that existed on the day the officer became eligible for retired pay. An 
affirmation or revocation made under this section is effective on the first day of 
the month in which made. No refund may be made and no additional payment 
may be required with respect to any period before that date. 

Amend the title so as to read: “An Act relating to the promotion and separa- 
tion of certain officers of the regular components of the armed forces.” 

Passed the Senate July 27, 1959. 

Attest: FELTON M. JOHNSTON, Secretary. 

Mr. Kinpay. We have with us Rear Adm. B. A. Clarey. You may 
proceed in your own way, please. 

Admiral Ciarey. Mr. Chairman and members of the committee, 
I am Rear Adm. Renatih A. Clarey, U.S. Navy, Director of the 
Military Personnel Policy Division in the Office of the Assistant 
Secretary of Defense for Manpower, Personnel, and Reserve. I ap- 
preciate the opportunity of appearing before this committee to ex- 
press the views of the Department of Defense on the proposed re- 
visions to S. 1795, a bill relating to the promotion and separation of 
certain oflicers of the Regular components of the Armed Forces, and 
one which we consider will be a valuable tool in the officer quality 
control programs of the Army and Air Force. 

The Department of Defense has cipher the legislation as it is 
set forth in Committee Print No. 3, and, in fact, a member of my 
Office attended the meetings of the services aad the counsel of this 
committee which led up to the proposal in its present form. Based 
upon this review, the Department of Defense considers that the pro- 
posed bill will give us a workable solution. 

The continuation board provisions will be most helpful to the Air 
Force, especially since there is no limitation set on the number which 
the first board must continue. 

It is true that as long as temporary promotions in the Army and 
Air Force continue to precede permanent promotions the 5 percent be- 
low-the-zone selection for permanent promotion, as provided in the 
Senate-passed bill, is not too critical. The same is true of the manda- 
tory use of “best-qualified” for Army and Air Force permanent 
promotions above captain to major and lieutenant colonel, These 
two services now have permissive authority to use the best-qualified 
method, and with the changes to “select 80 percent of those considered 
for the first time” and “to be best qualified a person must be fully 
qualified,” we believe selections will be even more qualitative than 
at present. 

With respect to the present show cause provision of title 10, United 
States Code, which has been separated into two parts—substandard 
performance and professional or moral dereliction, we believe that 
the proposed procedures will not only provide a sound and more 
flexible basis for elimination of officers in these categories but will 
also overcome some of the excissive time delays which the services 
now encounter in administering the present provisions of law. 

In conclusion, Mr. Chairman, we believe that the changes to S. 
1795 contained in Committee Print No, 3 will give us a workable 
bill and provide relief for the Air Force’s pressing problem of officers 
more than twice passed over. The Department of Defense therefore 
recommends its enactment. 

This concludes my statement, Mr. Chairman. 
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I will be followed by representatives of the Army, Navy, and Air 
Force who will present the views of their respective services on the 
revised bill. 

Mr. Kitpay. Thank you, Admiral. 

And the Department feels that the provisions we have included in 
this committee print will take care of the situation as it exists, with- 
out going as far as had been originally proposed ? 

Admiral Ciargy. Yes, sir. 

Mr. Kitpay. Any questions of Admiral Clarey ? 

Thank you, Admiral. 

We will now hear from Maj. Gen. E. S. Ligon of the Air Force. 

General Ligon. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, I have no prepared 
statement to present. I would like to state Committee Print No. 3 
is completely in accord with the Air Force’s desires and the items 
taken out of the initial bill are ones that have been discussed with this 
committee and they are completely acceptable to the Air Force. We 
think that this is a workable solution to the problem and we think as 
it is now written, it will meet our pressing needs which we stated ear- 
lier in the matter of involuntary retirements of those officers in the 
grade of permanent lieutenant colonel and colonel who are now with 
us and we have no means of putting them into a retired status now 
until we can get passage of this bill. 

Mr. Kitpay. Thank you, General. 

Of course you were with us throughout the subcommittee hearings, 
and we are glad to have your views on it. 

Are there any questions of the general? Thank you, General. 

We will now hear from Maj. Gen. R. W. Porter, Jr., Director of 
Military Personnel Management, Office of the Deputy Chief of Staff 
for Personnel, Department of the Army. 

General Porrer. Mr. Chairman and members of the committee, I 
am Maj. Gen. Robert W. Porter, Jr., Director of Military Personnel 
Management, Department of the Army. I appreciate the oppor- 
tunity to appear here again in connection with S. 1795, this time to 
discuss the issues involved in Committee Print No. 3 of this proposed 
legislation. 

This version of a most important statement of personnel manage- 
ment principles reflects the great concern that your committee has 
always given to matters of the professional military officer corps. 

It is my purpose at this time to state the Department of the Army’s 
views with respect to Committee Print No. 3. Let me, in so doing, 
first comment on those provisions in the Senate passed version of S. 
1795 which are affected by your committee’s proposal. 

In general, the changes in S. 1795 that your committee proposes are 
readily acceptable to the Department of the Army. Referring to 
Committee Print No. 3, we do not object to the exclusion of officers of 
the Women’s Army Corps, Army Nurse Corps, and Army Medical 
Specialist Corps from the provisions of the bill. The limitation of 
continuation boards to the consideration of only those Regular Army 
officers who after 20 years’ promotion-list service fail three or more 
times of selection for permanent promotion to the Regular grades of 
colonel and brigadier general is similarly agreeable to us. 

The Department of the Army agrees with the committee that as 
written in Committee Print No. 3 it is best to leave to the Secretary 
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the choice of prescribing the best qualified or the fully qualified method 
of selection for promotion to grades of major and lieutenant colonel, 
depending on the situation and the corps of officers involved. 

As you know, the Army has chosen to use the best-qualified system 
for these grades for both anaes and permanent promotion except 
in the case of the various medical services. 

The Department of the Army similarly believes, with the commit- 
tee, that the 5 percent below the zone promotion provision for perma- 
nent grades is not necessary. This is true also of the provision to 
delete from the present law the condition that in selecting those for 
temporary promotion due regard will be given to age and seniority. 
As in the case of the Senate passed S. 1795, the Army agrees that a 
more liberal release date after promotion passover is desirable, that 
officers to be selected for promotion as best qualified must first be 
determined to be fully qualified for that selection, and that the promo- 
tion selection system will be better served if the percentage limitation 
on nonselection under the best qualified system is confined to those 
being considered for the first time. 

Your committee’s version of the legislation would make considerable 
change in the laws concerning the administrative release of Regular 
Army officers from active service. The Army deeply appreciates the 
committee’s intent to assist in this important procedure. Perhaps 
the most important feature of the proposed committee version is In 
the time that may be saved in completing elimination cases by ex- 
cluding the right of personal appearance of a respondent with his 
counsel at a board of review. 

The Department of the Army feels that right of at least one personal 
appearance should be guaranteed, and it is noted that the committee’s 
proposal gives the right of appearance at a board of inquiry. We are 
in accord with the committee’s intent, and only in the following mat- 
ters do we suggest changes to section 2(a) and section 3(a) of Com- 
mittee Print No. 3 of S. 1795. 

We believe that in the proposed revision to title 10, United States 
Code, section 3784, and in the proposed added section 3794, removal of 
an Officer from the active list by the Secretary of the Army must be 
based on a specific cause which is recommended by a board of review. 
If the committee considers that such a specification is not necessary in 
the language of the bill, we suggest that your report of the bill indicate 
that it 1s the intent that the cause for elimination must be specifically 
stated by a board of review in its recommendation to the Secretary of 
the Army. 

The Department of the Army suggests that provision be made in 
both the proposed revisions to chapter 359 and in the proposed new 
chapter 360 to grant the Secretary authority to return a case for fur- 
ther consideration or administrative correction to a board of inquiry 
or to a board of review without requiring initiation of a new case. 

The Department of the Army believes that the proposed revision 
of chapter 359 and the proposed new chapter 360 (sec. 2(a) and 3(a), 
respectively, of Committee Print No, 3) may be deficient in a cer- 
tain respect. It is believed that. situations will arise which on the one 
hand are not covered in the strict sense of the phrase “his performance 
of duty has fallen below standards” in chapter 359 and on the other 
hand would not clearly fall under the heading of either moral or 
professional dereliction in chapter 360. 











We refer to that officer who is not below established efficiency 
standards in his moral integrity and professional competency to carry 
out his official assignments, yet his further retention is unacceptable 
because of family problems or other situations not completely under 
his control. Removal of this officer should not be punitive in nature 
and therefore not applicable to chapter 360. It 1s considered that 
the standards of performance of duty prescribed by the Secretary un- 
der the authority in the proposed revision to chapter 359 will allow 
the Department of the Army to deal with cases of this nature. 

The proposed new chapter 360 should contain provisions recogniz- 
ing that no evidence may be used in a case involving interests of 
national security if the respondent (that is, the officer who is re- 
quired to show cause) himself cannot be confronted with such evi- 
dence in its entirety. 

Specific matters of this legislative proposal have been dealt with 
in some detail. These elimination procedures have a profound effect 
upon the entire officer corps. I know that the committee and its able 
staff appreciate this importance and are proposing most constructive 
changes in present law. We believe that these proposals are in keep- 
ing with the progress that has been made in providing sound laws 
governing the professional Army officers career. 

I will be happy to answer any questions which you may have. 

Mr. Kirpay. Thank you, General. 

Are there questions of General Porter? 

Mr. Bennett. 

Mr. Bennerr. My question probably derives from the fact that I 
have forgotten a great deal of the testimony that was given in the 
last hearing, I regret to say. But on the next to the last page of 
your testimony you were making reference to being sure that there was 
a specific cause set out and yet in the last page of. your testimony you 
seem to be referring to something which deals with family matters 
and other things that you don’t expect to have a great deal of pre- 
cision about. 

It was my memory of the hearing which we had before that you 
were expecting primarily to put out of the service by the process 
of this legislation, men who were not going to be found guilty of 
some great moral culpability, but who had just not, in the competitive 
status of the modern Army, quite achieved the current production 
which would allow you to keep them on in the face of other people 
better qualified. However, that doesn’t seem to be represented in 
your testimony here. 

Now could you clarify that for me a little bit ? 

Mr. Kirpay. I believe the gentleman will recall that in our dis- 
cussions in the executive session there were two parts in the matter. 
The general is discussing the permanent long-range revision of exist- 
ing law rather than the « current, one-shot situation in the Air Force. 

Mr. Benverr. I see. 

Mr. Kitpay. In other words, we would give them substantially 
what they have asked for with reference to the existing difficulty and 
then to revise the existing provisions of title 10 

Mr. Bennett. He is talking mostly about the permanent thing? 

Mr. Kiurpay. That is right, to give them permanent authority to 
prevent this situation growing up in the future. 
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Any further questions of General Porter / 

Mr. Bares. With respect to chapters 359 and 360 granting the Sec- 
retary authority to return a case for further consideration, normally 
I presume that would be before he has acted on it ? 

General Porrer. Definitely. 

Mr. Bares. Assuming he has acted on it, is any subsequent action 
initiated by him to open this up again / 

General Porrer. After he has taken final action, it seems to me we 
would have to start in at the beginning. 

Mr. Bares. Could he on his own initiative open it up? Could the 
Secretary on his own initiative as a result of new evidence not present 
at the time of original disclosure, could he at that time under the 
language that you suggest, open up such a matter or would it have to 
be de novo ? 

Mr. Kiipay. What is the view of our counsel ? 

Mr. BiaNnprorp. Mr. Chairman, I don’t think there is any question 
but that the Secretary can in these cases, on the basis of newly dis- 
covered evidence, or for any reason or without even giving a reason, 
reopen the case. 

This is a board convened to make a recommendation to the Secre- 
tary. The Secretary can say “Thank you very much for your fine 
recommendations, I shall not follow any of them and we will do as 
follows.” 

Mr. Kitpay. Suppose that he would not have the authority to re- 
turn it in the absence of specific statutory authority / 

Mr. Brianprorp. No, I would think, Mr. Chairman, he would have 
the authority to return it to convene a new board if he wanted to, or to 
return it—because of the language “it shall send its recommendations 
to the Secretary for his action” —— 

Mr. Kinpay. That is exactly what I was asking. Wouldn’t he 
have, without specific statutory authority, the right to refer it to an 
advisory individual or group. 

Mr. Brianprorp. Yes, sir. No question about it. 

Mr. Kirpay. We will consider the suggestion in the executive ses- 
sion when we come to reading the bill. 

General Porrer. We have some cases in the courts now which is 
the reason for giving you this. 

Mr. Kitpay. Which raises this question ? 

General Porrer. Yes, sir. 

Mr. Kinpay. That is helpful and we will go into that when we 
come to writing it up. 

Mr. Bares. In respect to the new chapter 360 you say “It should 
contain provisions recognizing that no evidence may be used in a case 
involving interests of national security if the respondent himself can- 
not be confronted with such evidence in its entirety.” 

That is generally pretty good, but on the other hand if you have 
a security risk what are you going to do, get him some other way ? 

General Porrer. If you would like to discuss that I would like to 
have a Judge Advocate General officer here who could go into that. 
We have some court cases on that too. 

Mr. Bares. I would like to have that. 

Mr. Kircutn. Was that to comply with the recent Supreme Court 
decision ? 





General Porter. That is right. 

Mr. Bares. We have the right to overrule that. 

Mr. Krrenrn. Thank God we have the right to overrule something 
here. 

Colonel Kovar. I am Lt. Col. Paul J. Kovar, Office of the Judge 
Advocate General’s Department, U.S. Army. 

Our concern was based upon the results of the recent Supreme 
Court case of Green. We realize that the committee print as written 
solves the principal problem, and as the Court stated the only ques- 
tion they answered was whether there had been either congressional 
or executive authority to conduct such type of hearings. The com- 
mittee print definitely does cover that particular point and the only 
question that arose in our minds was whether, in view of the addi- 
tional statements of the Court pertaining to the right of confrontation 
and cross-examination, we might not run into difficulty under this 
particular section if we had a purely security case, 

Now I say “purely security case,’ and I refer to that to mean where 
the individual either has no other moral or professional derelictions, 
or is not substandard in his performance of duty. 

Now L agree with a comment of one of the committee members that 
there might be possibilities in security cases where if he were also sub- 
standard in his performance of duty, or if his habits and conduct 
were such that he was not a desirable officer for the U.S. Army, that 
he could be eliminated on that basis. But if it happened to be a pure 
security case, then we feel that there is a problem confronting us if we 
deny him the right to cross-examine witnesses and to have the ma- 
terial on which we base the show-cause proceedings available in order 
to refute them. 

Mr. Bares. Well, we have a situation here where we would have a 
security risk. 

Colonel Kovar. Yes, sir. 

Mr. Bares. There is some question in view of the Supreme Court 
decision what you are going to do about it. On the other hand, you 
have other individuals who have family problems over which they 
have no control, where you expect to take action against them. We 
are trying to render justice, and write a fair bill. 1 am certainly not 
going to go along with impairing the security of our country by any 
general language, even though I would suspect that you folks have 
to do something administratively in some of these cases, but do you 
have any instances down there where individuals in your judgment 
are security risks, but nevertheless you have no way through which 
you can get at them? Do you have that kind of a situation? And 
if so, what are you doing about it ? 

Colonel Kovar. To the best of my knowledge, sir, and the informa- 
tion I have been able to find out there are no cases that fall strictly in 
the category of a pure security risk at the present time. 

Mr. Bares. So we are just saying that although that condition might 
be present, there are other situations which permit you to take action 
under the law ? 

Colonel Kovar. Yes, sir. 

Mr. Bares. I just like to be advised every once in a while how many 
of these boys we have laying around that you don’t want in the service. 

Mr. Bennetr. Do you mean it is easier to get rid of a man for non- 
security reasons that it is for security reasons ? 
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Mr. Bates. Under the Supreme Court decision it would be in some 
cases. 

Mr. Kripay. Of course, this is an effort to so write the bill as to 
come within the decision of the Supreme Court and not get up the 
pure security case and have your basic law shot from under you. 

Colonel Kovar. That is correct, sir. 

Mr. Buianprorp. Mr. Chairman, we are giving the Secretary here 
the right to withhold any records that the Secretary determines shall 
be withheld in the interests of national security. 

This is a very important portion of this section. Every time we 
try to write language which will attempt to solve all the problems, we 
end up talking to ourselves. So that what we are trying to do here 
is to write legislation that will cover 99.9 percent of the cases. I 
don’t question for a moment that there will be some cases arising in 
the future under chapter 360 which will not be on all fours with our 
intent. I don’t question that fora moment. You do have a situation 
which might just as well be discussed openly because it is a situation 
which no one can solve by legislation, where a man is performing 
very well, but perhaps he has a sister who is living in Moscow and 
the sister may be approached upon occasion and told that she may 
be digging salt someplace unless the officer happens to be able to pro- 
vide certain information. 

This man himself, up to that point, has done no one any harm, but 
he certainly is the type of individual who could jeopardize the security 
of the United States. 

Now it may well be that for reasons best known to the Secretary or 
others, you cannot disclose this information, or it may well be that you 
have to disclose it, and then it seems to be a rather flimsy thing to 
destroy a man’s career because his sister happens to live in Moscow. 

This is one sort of a situation with which you are dealing. 

The only way we can do this is to try to solve it by letting the Sec- 
retary have the authority to tell the man as much as you can tell him 
and to withhold other information and just hope that justice will be 
served in the best interests of everyone and that the American people 
will get the best kind of security they can get under the circumstances. 

Mr. Kizpay. What page of the print is this? 

Mr. Bianprorp. Page 30, Mr. Chairman. The language where the 
Secretary is given the right to withhold certain information. The 
top. Lines 1 and 2. 

Mr. Kitpay. Now specifically what do you think should be added 
to that? 

Mr. Buanprorp. I think, Mr. Chairman, what General Porter 
would like to see added as a general rule, as an example would be on 
page 29, at line 10, that “The Secretary of the Army may remove an 
officer from the active list of the Regular Army if his removal is ree- 
ommended by a board of review ‘for cause,” under this chapter. 
This is what General Porter is suggesting, that the monkey be on the 
board’s back to at least explain to the Secretary what the reason is. 

Now I can see no reason on earth, so long as the Secretary does not 
have to disclose this information, so long as the board cannot be re- 
quired to disclose the information, and so long as the record is clear 
here before this committee, that no court in the land can make the 
board disclose that information, there is no reason then why the board 
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should not state that the removal or suggested recommendation for 
removal is for cause. I quite agree w ith the general. 

Mr. Bares. Well, there is quite a bit of difference between an overt 
act. and merely assoc iation. In relevance. 

Mr. Buanprorp. Yes, but it would still be for cause. That is all 
they are asking for, that it be for cause. 

Mr. Bennerr. Why do they want it for cause / 

Mr. Buanprorp. They don't say what the cause is. 

Mr. Bennett. Why do you want it for cause 

General Porter. Because we have had difficulty in the courts with- 
out those words. 

Mr. Bianprorp. I think the point is well taken, Mr. Bennett. All 
you have to do is put the words “for cause” in there. Can anybody 
here give any reason why it shouldn’t be for cause / 

Mr. Bennett. I haven’t studied the Supreme Court decision but it 
seems to me if you don’t say it is for cause, then it seems to me it 
ought to be procedural to get rid of a man who is not quite right up 
to competition. 

Mr. Bianprorp. It does open up the whims and caprices argument. 

Mr. Bennerr. Take this man who has a sister who lives in Moscow. 
He is a loyal American. His sister lives in Moscow. His dander is 
going to be up very considerably when he is removed for cause and 
he feels that he must justify his Americanism so I would think he 
would be stimulated to do everything possible. But of course you are 
trying to meet a Supreme Court decision, but the -human nature of 
the matter works the other way. That isa man who knows that he has 
something like this in his background and yet is a good, 100 percent 
American, when he is let go for cause he is going to be heavily stimu- 
lated toward doing something about it. 

Mr. Krrcutn. Would you have to define that cause ? 

Mr. Bianprorp. No, sir. If you have to define it, Mr. Kitchin, you 
are lost. I had a case just the other day, as a matter of fact, that 
General Porter is familiar with, where a board in an attempt to be 
helpful—a show cause board recommended that a man be retired for 
neg tak The board shouldn't have done that because the show 

‘ause board isn’t supposed to make such a recommendation and an in- 
ecnatinns legal question came up as to whether they could do this. 

The board was trying to help the man. They weren’t trying to 
crucify him, they were trying their best to help him. 

This happened to be a situation where a board did something that 
was improper because they were not basing it upon the fact that he 
didn’t have professional standards, but they were saying that the man 
should have been separated or retired or gone before an evaluation 
board, but it just so happens they haven't ‘got the legal authority to 
do that. 

Now, the same situation arises here, that the board, with this kind 
of language, might say “We are not going to say why, but intuitively 
we think this man should be removed from the Army. We have 
listened to what little evidence there is. We can’t give you any rea- 
son for it, but we don’t think he should stay in the Army. 

Now, this is the sort of case that the Army worries about, because 
these are the kinds of cases that end up in court. 

Now if you say “for cause,” at least the board will say, “We have 
examined the record. We have all the evidence available. We find 

















that his sister lives in Moscow, or that he does read the wrong books, 
or that he does so and so, and for this reason, in our opinion, under the 
law, we recommend that he be removed by the Secretary. 

Is this really all you are asking for? 

General Porter. Yes. 

Mr. Barres. Do you have to transfer people to nonsensitive positions ? 

General Porrer. Yes, and Mr. Blandford’s example is a most un- 
usual one. We have other security cases which are not as unusual as 
Mr. Blandford’s reference. For example, we can have people who we 
have evidence to believe, or have knowledge of, or are certain they are 
card-carrying Communists, but we cannot produce for the respondents 
that information. We can get in trouble on those cases if we are not 
careful. And the wording Mr. Blandford has given would solve our 
problem, we believe. 

Mr. BLanprorp. Of course, it is implied, as far as that is concerned, 
but I think the record here would now speak for itself. 

Mr. Bennerr. And your lawyers and yourself, you feel this would 
meet the objection of the Supreme Court / 

It seems to me, although I have never been a judge, that I would 
be more inclined toward having a man have full opportunity to get 
all the information and meet his accusers and everything when it dealt 
with culpability, saying, “This man is being removed for cause.” 
I think, righteously, as an American I sort of feel like, “Well, golly, 
this man is being removed that way. Well, he ought to have all 
opportunity to meet these people and know where he stands.” 

My question is: Do you lawyers feel that this kind of a law that 
we have suggested here is more likely to meet the Supreme Court 
decisions than one which would allow you to remove a man just be- 
cause he was not competitively of the highest stature / 

Colonel Kovar. Sir, it would appear that, as long as you are going 
to give a man a full and fair hearing, before he can have his full 
and fair hearing he must have access to and have before him the in- 
formation that is to be used against him. 

Mr. Kitpay. Are we talking about two different things here / 

Colonel Kovar. Not necessarily, sir. The board of inquiry under 
proposed chapter 360, under 3792 (b), is required to give the individual 
a full and fair hearing. It would appear to me from the provisions 
of 3795, the rights and procedures, where it says that the board may 
withhold any records that the § Secretary determines should be with- 
held in the interests of national security, that if those records are 
withheld the question arises as to whether the individual has had 
a full and fair hearing. 

Mr. Kivpay. Right on that point, now, how do you propose to add 
language to avoid that difficulty ¢ 

Colonel Kovar. It could be’ accomplished, sir, by a striking of the 
authority for the Secretary to withhold. In other words, to make, 
in this particular case the same as in all other cases, the record avail- 
able to the individual who is showing cause. 

Mr. Bianprorp. Mr. Chairman, we are talking about 1 case in 
10,000. We are going to jeopardize this whole situation we have for 
the 1 case in 10,000. It seems to me it would be far better to let this 
one individual take his case to court, if necessary, and let the Su- 
preme Court make the decision rather than to do what the colonel 
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suggests, taking away from the Secretary the right to withhold cer- 
tain information. 

Now, there are going to be cases come up, security cases, where the 
Secretary is not going to disclose the information because he will 
disclose the source of the information and disclosing the source of the 
information may jeopardize the life of many people who have been 
obtaining this information. 

Mr. Kixpay. Colonel, you said that would be one solution. Is 
there another? 

Colonel Kovar. At the present time I have nothing prepared that 
I could submit to the committee that could be substituted in the bill, 
sir. It would appear 

General Porter. May I inject here? I think that the committee 
could go as far as including the clause that Mr. Blandford proposed, 
and that would at least make certain that the Secretary, for whimsical 
reasons, did not act. 

Mr. Kitpay. Would that cast a cloud on the evidence? Would 
there be a presumption in the Secretary’s order? What is the view 
of the JAG on that? How would “for cause” have the effect you are 
speaking of ? 

Colonel Kovar. It would preclude someone saying he was put out 
of the service for a reason other than one he had a chance to defend 
on—not to defend on, but to show cause on, rather than for a reason 
that possibly the board had resolved favorably in his consideration. 

Mr. Kitpay. Because there would be a presumption that the Sec- 
retary had taken this action and observed the provisions of the statute 
under which he acted. 

Colonel Kovar. Yes, sir. 

Mr. Kizpay. That doesn’t gibe with the recommendation General 
Porter made here, that no evidence may be used in cases involving 
national security, if the officer required to show cause cannot be 
confronted with such evidence in its entirety. 

Mr. Branprorp. I respectfully disagree with General Porter’s 
recommendations in that respect for the very reasons that I have 
stated: that, for the 1 case in 10,000 or 20,000 or 30,000, I think it 
would be far better to let that man pursue this case through the 
courts—you have gotten rid of him for a couple of years, and let 
him pursue the case. But to make the Army disclose the information, 
which in effect discloses the source of the information, jeopardizes 
the entire intelligence-gathering system. 

Mr. Kupay. They wouldn’t do it unless they insisted on proceeding 
to hearing. 

Mr. Buianprorp. If you are going to say the man has to be con- 
fronted with this information, the next step on the part of the lawyer 
is to question where this information came from, and then you are 
off to the races. 

Mr. Kipay. Colonel, is there any view in the Judge Advocate’s 
Department that something of that nature is necessary to bring it 
within the Supreme Court decision ? 

Colonel Kovar. Yes, sir. We feel that there must be some guide- 
lines other than those instituted within the Department itself as to 
what limitations or what constitutional privileges can be denied an 
individual. 
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Mr, Kixpay. .Then it is your view that something along the lines 
General Porter suggests may be necessary in order to sustain the 
constitutionality provision ¢ 

Colonel Kovar. Yes, sir. 

Mr. Kirpay. In other words, you have to boil it off. You can’t give 
the Secretary the power to withhold anything that he wants to unless 
you make it possible for the respondent to show his case ? 

Colonel Kovar. That is right, sir. 

Mr. Kizpay. I would think there is something to that, on pro- 
tecting the validity of whatever action we take, whether it be this 
exact language or not. We surely ought not to just go ahead in the 
face of the Supreme Court decision. 

Mr. Buanprorp. Mr. Chairman, the Supreme Court has stated in 
effect, that an individual has the right to be confronted with the testi- 
mony against him. My only point here is, if we are going to require 
by law in all of these cases that the Army and the Air Force have 
to disclose all the information, the intelligence information, then it 
would be better to just forget about getting rid of these security risks 
and just transfer them someplace and just pay them and let them stay 
on until you can find some other source of eliminating them, because 
in most cases, when you bring this action against them, you will suc- 
ceed in getting rid of them, except for the one case or two persons 
who might take the case to court and claim that he was not confronted 
with all the testimony, and therefore could not refute it. 

The greatest good for the greatest number is what is really in- 
volved here. 

Mr. Kitpay. Colonel, you feel “for cause” should be put in in order 
to gain the presumption in favor of the Secretary’s action ? 

Colonel Kovar. Yes, sir. 

Mr. Kitpay. That would be not only in security cases, but in all 
vases ¢ 

Colonel Kovar. Yes, sir. 

Mr. Kirpay. That is, in all cases, that you would recommend that 
we do something to get that presumption for the Secretary ? 

Colonel Kovar. Yes, sir. 

Mr. Kitpay. Then the other question has to do with security cases 
only ? 

Colonel Kovar. Yes, sir. 

Mr. Kripay. And, if we are to give the Secretary the power to with- 
hold security information, that we should consider the advisability 
of doing something to even it up ? 

Colonel Kovar. Yes, sir. 

Mr. Kitpay. Now, I believe we have this developed for our purposes 
in executive session. 

Mr. Bares. Mr. Chairman, I would just like to ask one question 
of counsel: This doesn’t pertain only to the Army and the rest of 
the military services, this is also true in civilian life—in the civilian 
employees. 

Mr. Buanprorp. I think the civil service was the last decision by 
the Supreme Court, if I am not mistaken. 

Mr. Bares. And we have had those around Washington for many 
years. 
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Are any other committees of the House working on this particular 
problem ? 

Mr. Bianprorp. I would assume that Post Office and Civil Service 
have had the problem presented to them. Judiciary is probably the 
one that would be considering it. 

Actually, we are making a great to-do about very little. We are 
getting a mile away from the basic purpose of the bill, and what we 
are talking about here is the one case that might come up in the next 
5 years, compared with the hundreds of cases that are Important to 
the Air Force and the Army. That is the only reason that I say the 
“show cause” makes sense, because it might be applicable to everyone. 
That is to make the board say, “We did this for a a reason; not just 
because we didn’t like the way you part your hair.” But to go on to 
the next step and raise a whole constitutional issue in a little bill of 
this nature you might just as well forget the bill. That is what it 
boils down to, because you are never voing to get an answer. 

Mr. Bares. Insofar ‘as you know, nothing has been done in these 
other committees / 

Mr. Bianprorp. Not tomy knowledge. 

Mr. Bares. Of course, eventually it should be pretty much the same, 
shouldn't it / 

Mr. Bianprorp. You can solve this, of course, if you want to, by 
taking out the language that the Secretary can withhold the informa- 
tion. Then what you “do is make it impossible in many cases for the 
Army and the Air Force to bring charges against a man under sec- 
tion 360: that is all. 

So, you are faced with a decision: “Shall we keep the man who is 
a security risk on active duty and watch him carefully because we 
can’t disclose the source of our information, or shall we go ahead and 
confront him with these vague charges and say , “We cannot show you 
the mtormation upon which this is based, but we think you are a 
security risk,” and then say for him to go into court and say, “You 
haven’t confronted me with the testimony against me. I don’t know 
what it is all about and I don’t know what I am defending,” and the 
Army says, “Nevertheless, we have a right to withhold this informa- 
tion. We find you are a security risk and for that reason the Secre- 
tary has discharged you.” 

This man then goes to court. The discharge is a fait accompli. 
Then the man goes to court, perhaps, and tries | to get his job back or 
tries to get his commission back, or he may in the first place try to 
enjoin the Secretar y, but for the 1 man who will try to do that there 
will be 20 who won't argue about it, and they will get out. That is 
what I am saying. 

Mr. Kixpay. Colonel, is it the view of the Judge Advocate that, 
should the language with reference to the Secretary withholding secu- 
rity information remain in the bill, there is a possibility that it would 
affect security cases only, or all cases? 

Colonel Kovar. Security cases only, sir, because th: as 
I read the committee print, it would be the only time infotisalion 
would be withheld from an individual; it would be where it was a 
security-type case and it was in the interests of national security that 
the information be withheld, 

Mr. Kitpay. You don’t think the case would arise in which you are 
proceeding on a ground other than security, but that the time or the 
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place at which the transaction arose is involved in the disclosure of 
security information / 

Mr. Buanprorp. We have very definitely limited it at line 3, page 
30, to cases involving national security for that reason—*“shall be 
withheld in the interests of national security.” 

Mr. Kitpay. That should be in the case of a.w.o.L, or anything 
else, if he is supposed to be in a place that you don’t want to publicize 
you are oper: iting. 

Mr. Buanprorp. I suppose it could be interpreted that way, but it 
is not intended to be. 

Colonel Kovar. The only place I envisage it would be used, si 
would be in strictly security-type cases. 

Mr. Kinpay. Is there anything further of these two witnesses / 

Thank you, gentlemen. 

Mr. Bruanprorp. Before Captain Greenbacker testifies on an en- 
tirely different subject, Mr. Chairman, may I suggest we hear from 
Mr. Minor, who has some comment on this matter. 

Mr. Minor. James Minor, Office, Judge Advocate General, Air 
Force. 

Mr. Chairman, I would just like to take a minute on this national 
security thing that we have been talking about. This has given 
us quite a bit of concern in the past, and we very carefully con- 
sidered what sort of language should be used here. On the basis 
of the Green case which was decided by the Supreme Court last year, 
and which is considered to be the latest and leading case on this sub- 
ject, it is our opinion—and it has been very carefully checked out 
through the Office of the General Counsel of the Department of De- 
fense—that all the Supreme Court decision requires is that there be 
something, either in law or Executive order, setting forth what is to 
be done in a case. 

I have not found nor has anyone pointed out to me any language 
which says that any person in a case involving interests of nation: al 

security has an absolute right of confrontation. 

The ‘President, on the 25th of Febr uary, issued a new Executive 
order dealing with safeguarding of national security interests in in- 
dustrial security cases. I do not have the citation to the section but 
I think it is section 2 of that order, which has language very similar 
to the language in this bill. In fact, the two were drafted as much 
as possible to conform. 

As I say, this has been checked out with the Office of the General 
Counsel, Department of Defense, and the Air Force believes this is 
all that is required. If a man is to be taken before a board to be 
considered for release because of national security interests, that in 
order to protect the kind of informant and intelligence setup Mr. 
Blandford described, we simply cannot give the names and addresses 
+ all informants, and we believe that “the present Supreme Court 

‘ase would allow us to summarize the testimony of that witness, and 
any other information that might be involved, for presentation to the 
man, so that the only thing he lacks is the personal confrontation of 
the informant. He ‘would have all of the information and all of the 
testimony in summary from that witness, and for that reason we 
believe that the language in this bill meets all of the requirements 
of law today. The situation the Army envisages would not arise un- 
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der the bill. No one can say for certain, of course, what the Supreme 
Court will decide in another case tomorrow, but as far as present 
cases are concerned, we believe that this would satisfy the bill. 

Mr. Kirpay. Well, I don’t believe we can legislate on conditions of 
what they are going to do. 

Mr. Bennerr. If you were a lawyer representing such a man and 
you were confronted with this situation, you would probably raise 
the point as to whether the summary was accurate, and we would pur- 
sue this thing pretty thoroughly. 

I wonder how far you would get before you did eventually get all 
the information that you don’t want to get ? 

Mr. Minor. We don’t know, but we do know this, that we have had 
quite a bit of trouble in the past with security cases because under 
the law as presently written we are required to give the man abso- 
lutely everything he asks for that we have. 

Mr. Bennerr. As a practical matter, can’t you get rid of a great 
many of these people by the simple process of saying they are not 
dedicated soldiers or officers? I would think these people wouldn’t 
be awfully enthusiastic about doing their duty. And there are other 
grounds. There are a lot of mediocre men and some very good men 
who are being eliminated as officers, and it seems to me you could 
eliminate some of these security risks. 

Mr. Minor. Some, yes. Others would have purely mechanical du- 
ties and there wouldn’t be much you could work on. Most of them 
would be in lower grades and there would be very little you could 
base their performance on, except it was a mechanical performance 
of routine dut ies. 

We have had to use other things in the past, but admittedly if we 
are going to take a man out as a security risk we should be able to 
do it as that. 

Mr. Kircutn. Mr. Minor, aren’t we also confronted with the com- 
bination of both the Green case and the Jenks case decisions ¢ 

Mr. Minor. That is true, but by giving him all records except those 
involving national security, and giving him a summary of those, every- 
thing set forth in those cases has been met. As I say, this is some- 
thing lawyers could argue forever, but I think both the Air Force 
and the Office of General Counsel, Department of Defense, agree that 
this would do it. 

Mr. Kircutn. Without the addition of the for-cause provision ? 

Mr. Mrwnor. In my opinion that goes to another point. I really 
haven’t seen what its connection is to this. I don’t see how that could 
help this particular point here. 

Mr. Kircentn. That is the point I think the chairman was making 
just now, as to whether or not the addition of the “for cause” in an- 
other section would help the situation as we confront it in the security 
cases. 

Mr. Minor. I think this is a specific point here that stands on its 
own. 

Mr. Kirpay. There are two points that we are discussing together. 

Thank you, Mr. Minor. 

Now Captain Greenbacker, Policy Division, Bureau of Naval Per- 
sonnel. 

Captain Greenpacker. I am Capt. John Greenbacker, Bureau of 
Naval Personnel. 
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Mr. Chairman, the Navy has no objection to the dropout of the pro- 
visions of this bill having to do with separation. As you will recall, 
Admiral Smith testified that although we have no objection to remain- 
ing in, we had no need for those provisions because we do have our 
own hump law which this committee considered last year. 

We do have some comments and objections to a part of Committee 
Print 3, sections 12 and 13, which I can discuss now, as you desire, Mr. 
Chairman, or wait until we get into the sectional analysis. I am pre- 
pared to do it either way, sir. 

Mr. Krrcuin. What pages are they on ? 

Captain GreeNBACKER. Page 47. Sections 12 and 13, Mr. Chair- 
man, were added to this bill basically to correct some deficiencies in 
the hump law. 

Mr. Kitpay. These are highly technical, aren’t they, Captain ? 

Captain GReENBACKER. The detailed discussion of them will be, al- 
though the principle is not. 

Mr. Kitpay. Suppose you discuss the principle, then. 

Captain GrREENBACKER. Section 12, as presently written in Com- 
mittee Print 3, Mr. Chairman, has two purposes. In the first of these, 
which the Navy does support, it is designed to correct a technical 
deficiency in the hump law. It was intended originally to permit 
officers considered but not selected for continuation on active duty to 
retire voluntarily at any time after they were so nonselected, and prior 
to the June 30 point at which they would have to retire involuntarily, 
and this without loss of any of the benefits provided in the bill. 

As the law was finally enacted, however, and interpreted by the 
Comptroller General, it failed to accomplish this intention for these 
early retirees with respect to the provision for modification or revoca- 
tion of the contingency option election. Section 12 will correct this 
deficiency, but it now goes further than this, however. 

The hump law provides that an officer may modify his election—in 
other words, decide to take either one-half instead of one-quarter, 
whichever he had previously elected—but only if he had had at least 
5 years left to serve, but for the fact of his noncontinuation. 

Public Law 86-155 also now provides that he might revoke his 
election, that is, pull out entirely, regardless of the time which he 
would otherwise have yet to serve. 

Section 12 proposes to place the revocation on the same footing as 
modification. In other words, the only people who could take ad- 
vantage of this provision would be people who were sent home at least 
5 years early. 

You undoubtedly are familiar with the fact that the Contingency 
Option Act required a 5-year lead time. Any changes a person might 
want to make could not become effective for 5 years. 

This change putting revocation within the 5-year rule is the 
change to which the Department of the Navy is opposed. 

The difference between the modification rule and the revocation rule 
which is now in the hump law was originally submitted by the Navy 
in its legislative proposal, with the reasoning that an officer who wants 
to shift his election but still continue to participate should be re- 
stricted by the 5-year rule, but that because of the reduction in re- 
tired pay which these officers who are sent home early are going to 
receive, they should be allowed to back out completely from con- 
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tingency option participation, if they feel that they can’t afford it. 
To give you an ex: umple of what this means to these “oftic ers, they will 
receive, if captains—let’s say with only 4 years’ shortening of their 
career—about $100 less per month. 

In the case of a commander whose career is cut short by 4 years, his 
retired pay will be $75 less per month than he would have expected 
to rec elve eif he had gone to his full 26 years. 

The $25, or whatever it might be, which the contingency option will 
take out of his retired pay, might be, on top of that $75 or $100 re- 
duction, be more than he might “feel that he could bear, and it w as for 
this reason that we made the distinction between the two cases in the 

hump law. 

We believed at the time that there was a valid basis for the differ- 
ence between the two situations, and we still believe it to be valid. 
It should be borne in mind that with particular respect to the ofli- 
cers retiring on June 30, 1960—those people who were selected out 
last Se} ptember and are due to go by June 30—the details of the 
Public Law 86-155 have been carefully published to them and all the 
contingency option features explained. 

The intent of section 12 will be to snatch away from them just as 
they are about to retire a privilege which Public Law 86-155 had 
accorded them. If, however, the committee considers that in spite of 
the reasoning in support of our present revocation privilege, which 
the Department of the Navy still believes in, it should nevertheless 
be eliminated, we would request that at the very least the change not 
be made effective this fiscal year; that it not apply until fiscal year 
1961. 

The people who will be selected to be sent home early next Septem- 
ber have not been identified, and therefore a change in the rules would 
not bother them to the extent that it may injure those officers who have 
already made plans for retirement. 

Mr. Kripay. How many people are involved here ? 

Captain Greensacker. The people involved are actually very few. 
A review of the contingency option records show that of the 878 Naval 
officers retiring under Public Law 86-155 this year, 300 have elec- 
tions or at one time had elections. 

Now, the numbers of this group who, since the passage of the hump 
legislation in August 1959, have sought revocations have only been 11 
in the Navy, and I understand none in the Marine Corps. 

Mr. Krrcntn. Even the principles get tec hnical. 

Captain GrEENBACKER. So the numbers are small. We do recognize 
the fact that all of these provisions, either the change of election or 
the revocation 

Mr. Kirpay. Let me see if I understood you as you went along 
there, Captain, about the distinction between revocation and modifica- 
tion. As I understand the contingency option, it is the last election 
which you made which is 5 years old? 

Mr. Bianprorp. That is correct. 

Captain GrEENBACKER. Yes, sir. 

Mr. Kitpay. You can have as many elections as there may be, but 
the last one that is 5 years old is the effective one ¢ 

Captain Greennacker. Yes, sir, at the time of the retirement. 

Mr. Kiipay. Under the language going into the hump bill, was 
the person who had an election given the right to modify or revoke 
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in all instances, or only in those instances in which his last election 
was not 5 years old 4 

Captain Greenpacker. No, sir. The people could immediately re- 
voke or modify, but the people who could modify were only those 
whose career was cut short by a least 5 years. In other words, the law 
says that but for the hump bill, if he could at that point still have 
made a valid change, then he may do so. However, regardless of how 
much time he would otherwise have had left to do, he could revoke— 
back out completely. 

Now, actually, the captains who were noncontinued last year all had 
less than 5 years to go. Therefore, they could not modify. But the 
law permitted them to revoke. As section 12 is now written, it will 
remove from them that ability to revoke. 

Mr. Srrarron. Do I understand the position of the Navy, then, is 
that you want to continue to allow those who have less than 5 years 
to revoke if they so desire—at least as you have expressed it, for the 
balance of the fiscal year? 

Captain Greenpacker. Yes, sir. We desire it beyond this fiscal 
year, but certainly at least this fiscal year. 

Mr. Srrarron. And you are not suggesting, then, or are not favor- 
ing any permission for these officers who have less than 5 years to be 
allowed to modify ¢ 

Captain GrEENBACKER. No, sir, we are not. 

Mr. Srrarron. It is just a flat revocation. 

Mr. Bianprorp. If I may be recognized in rebuttal, Mr. Chairman, 
I will read, first of all, the report of this committee, and its intent last 
year, when we passed the hump bill. The sectional analysis says: 
“Section 3 provides that modifications of elections made under the 
contingency option finding will be valid in the event of early retire- 
ment under this bill if they were made at such time as would have 
qualified them as valid at the normal retirement date.” 

Now, because of my stupidity, inability, or anything else you want 
to call it, 1 was under the impression that the hump bill that we con- 
sidered, particularly when it got to the Contingency Option Act pro- 
visions, would permit a man to be placed in a status quo. In other 
words, an individual who was forced to retire early would be allowed 
to revoke or modify his election under the Contingency Option Act if 
(a) he had indicated that he wanted to do that prior to the passage of 


‘the hump legislation and we had cut short a sufficient period of time 


from his service that he could not complete 5 years more, or that pe- 
riod of time necessary to complete 5 years, to make that modification 
or revocation effective, or, (b) in the alternative, we would let the man 
modify or revoke who had his service reduced by 5 or more years, be- 
cause that man still could have modified or revoked and still had 5 
years to go before he was retired. 

But we came along with the hump bill—because I wasn’t paying as 
much attention as I should, and a distinction was made—and I[ don’t 
charge the Navy with bad faith in any way: it was my inability to 
read—they made a distinction between a modification and a revocation. 
Now, frankly, I can see no reason why a man should be allowed to 
modify only if he has a period of 5 years left to go, and yet be allowed 
to revoke if he is in his 29th vear and 11th month, and under no cir- 
cumstances could have revoked. 
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Mr. Kinpay. I have read what you said in the report. 

Mr. Bianprorp. ‘This is what we intended. 

Mr. Kitpay. What did we say in the law ? 

Mr. Buianprorp. The law says what Captain Greenbacker last said, 
obviously. 

= Kitpay. The report says one thing and the act says something 
else. 

Mr. Buanprorp. Yes, sir. No one has yet been separated. The man 
who wants to go out early, the Comptroller General said he cannot 
take advantage of the Contingency Option Act, or we never would 
have known about it. 

We have this situation where 11 people want to revoke. If we are 
going to let these 11 do it, bear in mind we are not letting anybody go 
out under the Army and Air Force law and revoke unless they have 5 
years to go. Bear in mind that many people who were humped and 

rought up before a physical evaluation board and retired for disa- 
bility do not have this privilege of revoking, either. 

So, what you are going to have is a barb or a sore festering in the 
Contingency Option Act involving 11 people which will be used from 
here on out to allow everybody to revoke. If you let 11 do it, it will 
be difficult not to let everybody else do it. 

If you recommend this change, I suggest you allow everybody to 
revoke, including those affected by this law, regardless of how many 
years service they have to go. If you are going to be fair to one, be 
fair to all. That is my only suggestion. 

Mr. Bares. For some time I thought we ought to take a look at 
this whole Contingency Option Act. Particularly after we passed 
the Survivor Benefits Act which put in social security which gives you 
an entirely new formula for folks who retire, particularly after they 
reach age 65. A lot of people who originally might have made an 
option, with the advent of the survivors benefit bill, would have 
changed that. 

Now you get into a situation here because of the hump bill, so you 
have that other force moving in an opposite direction: the survivor 
benefit bill. You have another force, and that is the one for the fel- 
low getting out earlier, younger, and with an opportunity perhaps to 
get a better job. So that we get several forces here. 

What I am leading up to is that I would like to see us get into this 
Contingency Option Act, not on a piecemeal basis to solve a particular 
problem and leave out the other services, as you apparently are doing 
here. 

Mr. Kitpay. The problem that we have is one that the committee 
created at the time we passed the hump bill. 

Mr. Bares. Well, we did it under the survivor benefit bill, too. We 
created another problem. 

Mr. Kitpay. There were 300 who had elections, out of 800——— 

Captain GreenBAOKER. 300 out of 900. 

Mr. Kirtpay. Only 11 out of the 300 are seeking to revoke? 

Captain Greenpacker. So far. These are the people who have 
submitted the requests for revocation since August last year, sir. 

Mr. Kirtpay. Well, I would assume that in view of this there are 
some peculiar circumstances in the 11 cases which probably consti- 
tutes a limited antiselection; that these are individuals where the 
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length of service has been affected by serious illness or something of 
that kind, rather than any great difficulty we created by the law. Out 
of 300 we have 11 people with specific family situations. 

Mr. Bianprorp. Well, Mr. Chairman, I would like to ask Captain 
Greenbacker if these 11 are known to have had less than 5 years to 
serve. You see, the revocation—you might have some who would 
have qualified even if they had come under the modification language. 

Captain Greensacker. Four of the eleven were captains, and they, 
of course, all had less than 5 years to serve. 

Mr. Bianprorp. But they may have made an election for revocation. 
Did they make an election after ? 

Captain Greenpacker. After. 

Mr. Bianprorp. And they had less than 5 years to go? 

Captain Greenpacker. Yes. The commanders, I would guess— 
probably half of the seven would be expected to be people with more 
than 5 years. 

Mr. Bianprorp. So, perhaps, we have seven people involved here. 

Captain GreenBAcKER. That is right. 

Mr. Bennerr. What is the difference between modification and 
revocation with regard to this law? To clarify the record, would you 
define the difference between modification and revocation ? 

Captain GreeNBACKER. Yes, sir. The law permits a choice of elec- 
tions of one-eighth, one-quarter, or one-half of retired pay and some 
combination of beneficiaries. These constitute an election. Let’s 
say that he wants his beneficiary to receive one-half of his retired pay 
rather than one-quarter. To make that change is a modification of 
election. A revocation is backing out of participation completely, sir. 

Mr. Bares. Captain, did all of these 11 individuals make a similar 
request? In other words, did they all want to have as little taken out 
of their pay, or were there variations in that? Did someone go from 
an eighth to a half 

Captain Greenpacker. These are all revocations, and that is the 
only issue involved. There is no disagreement about a change of 
election—only the revocation. Now, of course, there may be more 
between now and June 30, of revocations coming in, but this is the 
count up to this point, sir. 

Mr. Bates. But haven’t you had many instances since people made 
elections some years ago who wanted to get out of the program, re- 
gardless of the hump bill ? 

Captain GreenBackER. Yes, sir; I have the figures on that. Of 
this particular group, of the 308 who had elections, requests for revo- 
cations made prior to August 1959 totaled 24. We assume that those 
were valid revocations. There have been 11 since, and those will be 
valid unless you change the law. 

Mr. Bares. Throughout the years haven’t there been a lot of people 
who had no authority to revoke—who have expressed preferences to 
get out of the program ? 

Mr. Bianprorp. Of course, there is the authority, but there are 
people who, knowing that they haven’t 5 years to go, want to change 
and complain and say, “Well, I can get out of an insurance program; 
why can’t I get out of this?” 

Mr. Bates. I have heard of that. 

Mr. Krirpay. In the first election, after the first election, it was 
inadequately explained. We gave them 2 years? 











3786 


Mr. Bianprorp. At one time we gave them 120 days. We had some 
very sad cases, under extr aordinary circumstances. I think one man 
had a 19-year- “old wife, and he was in his eighties, and as a result he 
received $41.70 a month, or something like that. He put the decimal 
point in the wrong place in computing y the deduction. 

Mr. Kunpay. They had an additional chance to elect. I think the 
number seeking revocation is very small. 

Mr. BLANDFORD. Very small. 

Mr. Srrarron. Mr. Blandford, I don’t quite understand your ap- 
proach. I took it from your introductory remarks that you were 
suggesting that the justice of allowing revocation to those “with less 
than 5 years to go also extended to modification, and I took it that 
you were urging “that we ought also to permit these with less than 5 
years service to modify, and you concluded by saying, as I took it, 
that you felt we ought to eliminate even the permission for revoca- 
tion, in opposition to ) what the ¢ captain had suggested. Am I correct? 

Mr. Buanprorp. I, unfortunately, have not made myself as clear as 
I should in this situation. 

Mr. Srratron. The difficulty, I am sure, is mine. 

Mr. Buanprorp. I have not suggested that we change the modifica- 
tion rule at all. I have suggested that we make the revocation rule 
in the law the same as the modification rule. What I am saying is 
that the subcommittee should decide one way or the other how they 
want to allow a person to revoke who was affected by any legislation 
which terminates his career ahead of the normal schedule. 

Now, we have already committed ourselves on the modification. 
We may have done it deliberately, but certainly, I admit, without my 
knowledge, on the revocation provision. I was under the impres- 
sion in the hump legislation that to revoke you had to qualify in the 
same manner as you ‘had to modify. 

Mr. Kitpay. How do you qualify to modify ? 

Mr. Bianprorp. You qualify to modify (a) by having made an 
election to modify—say, 2 years ago—and then being humped, but 
being humped in such a manner that your service has been reduced 
by 3 or more years so that the combined total makes 5 or more. 

Mr. Kixpay. Do you mean that, when you were bumped, your last 
election wasn’t 5 years old? 

Mr. Buanprorp. That is right, but you would have been if you had 
completed your 30 or your 26 years of service. 

Mr. Kixpay. But it was 5 years old 

Mr. Bianprorp. In the case of 5 years, there is no problem and 
you are home free. The Navy says s they have 11 people who saw a 
good thing or a bad thing and jumped for it. The law says you can 
revoke, but you can’t modify ; it makes a distinction. They say a 
man may want to modify. We should make him w ‘ait 5 years or make 
him qualify to modify because he wants to be in the system, but 
if he doesn’t like the system at all we should let him get out entirely. 

Mr. Kirpay. Now, our problem is that the committee print as 
drafted would change the revocation back to the date of the hump 
bill. Captain Greenbacker suggests that we either leave it alone 
or, if we are to change it, change it for the future. J think we under- 
stand our problem. 

Mr. Srratron. It still seems to me to make sense to say that if 
someone is humped, say, with less than 5 years to go, and if, as the 
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“yptain says, this can mean in the case of some officers as much as 
$100 or more difference in amount that he will receive, it seems to me 
to make sense that he ought to be allowed to change his decision as 
to how the remaining funds that he is going to get should be used. 

Mr. Buanprorp. This is exactly right, Mr. Stratton, and, if that 
is the case, let’s do it for everybody in the United States, and not 
just 11 people. That is all Iam saying. 
' Mr. Srrarron. You mean there are other people, and you men- 
tioned the physical retirees 

Mr. Bianprorp. Yes, and if we are going to endanger the “fund,” 
that will do a good job of it. 

Mr. Kitpay. Is there anything further / 

Thank you, Captain. 

We will go into executive session to read the bill. 

(Whereupon, at 11:25 a.m., the subcommittee proceeded into execu- 
tive session. ) 


House or REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 
SuscoMMirreeE No. 1, 
Washington, D.C., Monday, March 14, 1960. 

The subcommittee proceeded in executive session at 11:25 a.m., Hon. 
Paul J. Kilday (chairman of the subcommittee) presiding. 

Mr. Kirpay. It has been suggested that, rather than reading it sec- 
tion by section, each section be summarized. 

Mr. Bianprorp. Very well, sir. I will summarize the general ob- 
jective, first of all, of the bill, and then the bill section by section. 

The general objective of the bill is to give the Army and the Air 
Force—although the Air Force is the originating service that re- 
quested this authority—the right to eliminate officers by a selection 
system, short of their period of service that they might otherwise 
have been expected to complete. 

As you know, the only mandatory retirement point for Army and 
Air Force officers is at the 28-year point in promotion list service, 
and the law says that when an officer has 28 years of promotion list 
service and is not on a selection list for permanent colonel he will be 
retired. This is a mandatory retirement point. After that you have 
your 30-and-5 provision for colonels. 

What the Air Force wants and the Army is willing to accept for the 
next 5 years, is authority to pluck out colonels who have three or more 
times failed of selection to permanent brigadier general, and lieutenant 
colonels who have three or more times failed of selection to permanent 
colonel. 

Now bear in mind (a) we are dealing only with Regular officers; 
(b) we are dealing only with permanent promotions. We don’t have 
to worry about temporary promotion at this point. 

The number of people involved in this is relatively small. I think 
there are approximately 200 colonels who will be affected and approxi- 
mately 500 lieutenant colonels during the entire 5-year period. 

Mr. Stratron. You mean subject to consideration ? 

Mr. Buanprorp. There will be more subjected to it, but in the next 
5 years there will only be 700 people who will actually be forced to 
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retire before they might otherwise have retired, for failure of 
selection. 

That is the general objective. 

Now the bill covered a great deal more than that as it passed the 
Senate, as you know. It changed the system to make it mandatory 
that the Secretary use the best qualified method instead of the fully 
qualified method. This subcommittee successfully shot that argument 
into many small pieces and the services agree that it should be left 
optional so that the Secretary can use the best qualified system—if 
he wants to which is what he can do today—or fully qualified, which- 
ever he wants to do. 

There are some other minor changes in the promotion system which 
I will explain as we go through. 

This subcommittee also said “There is a show-cause i 
359 of the United States Code—which grew out of the title 1, Public 
Law 810, of 1948. Why don’t you use the show-cause action ?” 

In other words, an officer can be required to show cause why he 
should be retained on active duty. And the law today says that all 
officers are subject to a show-cause inquiry and a board recommends 
them for consideration for a show-cause board of inquiry and then the 
officer has to appear and justify his retention. 

The committee asked a very reasonable question as to why this was 
not utilized, and the answer that you received from the services was 
that it is used in the Army, not to a great extent, but it is used in the 
Army and that is the reason the Army doesn’t care too much as far as 
this bill is concerned. They use the chapter 359, show-cause system. 
Before I leave that point, they did say that the system is very slow and 
it ought to be streamlined in every way possible. 

The Air Force said, “We have never used these show-cause boards 
except for very serious cases and cases where we might even have given 
them a court. But they have been moral turpitude cases, and things 
of that nature—they are rather serious cases and not just substandard 
performance, and that is why we need this.” 

The Air Force also said, “Bear in mind we were a new service start- 
ing out at the end of World War IT and we promoted people rapidly 
and in order to promote them under the Officer Personnel Act provi- 
sions we promoted some people too rapidly, to a permanent grade. 
Under a slower system they probably wouldn’t have been promoted,” 
~~ these are the people the Air Force is trying to remove fe active 

uty. 

They have stated succinctly that these are people who do not meas- 
ure up to today’s standards, who under a normal selection system 
would never have been promoted but they were promoted back in the 
late 1940’s and early 1950’s and then along came Korea and as a result 
there are now many people on active duty in the Air Force who have 
many times failed of selection to permanent brigadier general or many 
times have failed of selection to permanent colonel. The Air Force 
wants authority over the next 5 years to look over these people and 
to select out a certain number of them who just aren’t measuring up to 
the standards required of them. That is that part of the bill in a 
nutshell. 

Mr. Bates. These people are serving at the pleasure of the Presi- 
dent, aren’t they ? 
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Mr. Bianprorp. Once they pass a certain point you just cannot dis- 
charge a man, because they have statutory protection and the Presi- 
dent cannot remove a man except by whatever authority is given to 
him by statute. That has been long established. 

Mr. Bares. Then what is the meaning of that language ? 

Mr. Buianprorp. This is a very interesting point. It means that ex- 
cept to the extent that Congress has limited his authority he can 
remove a man, but Congress has very successfully limited his authar- 
ity. Of course, the President controls his duty assignment. 

‘Isn’t that about the way that opinion came back to us when that 
question was raised, Mr. Chairman? _ i 

Mr. Kitpay. That is my recollection. It arose because commis- 
sions—or at least some commissions, contain a provision to serve dur- 
ing the pleasure of the President, or something to that effect. But I 
don’t believe that that has ever been the concept of the nomination 
and confirmation by the Senate of such appointment. I believe they 
prefer security of tenure in the absence of statutory provision to 
eliminate. 

Mr. Buianprorp. Yes, sir, except that we did have to carefully dis- 
tinguish between the man’s statutory rights and the contract obliga- 
tions because we held he had no contract with the Government. But 
the President can only remove, except where Congress has not pro- 
hibited him from removing, and Congress has set up _ these 
procedures, 

Mr. Kircutn. Before we leave the purposes of this, may I ask two 
questions: You said we are only considering approximately 700 people, 
is that in all services ? 

Mr. Buianprorp. No, that is just the Air Force, but that is the only 
service that we 

Mr. Krreutn. That is the emergency purpose of this bill to get 
this 700 somewhere other than in the Air Force. 

Now, secondly, if I understand correctly the provisions of section 
359 are still available but the Air Force says that it might stigmatize, 
or, due to the precedent that has been established under the use of that 
section 359 as a precedent, to go back to it now may stigmatize these 
700 they want to get rid of which they do not want to do, although 
the law is there available for them to do it. 

Mr. Bianprorp. Absolutely. That is a very correct summary and 
that is the reason the Air Force does not want to and probably would 
not use the authority that is contained in this bill wherein we insert— 
we revise the present show-cause chapter in 359 and write a new chap- 
ter, chapter 360, to take care of a security risk and the professional 
and moral dereliction cases. We are actually creating two new 
methods and amending one old method—we create two new methods 
of eliminating officers. 

One is a 5-year provision which allows selection boards to select 
out people who have been passed over three or more times and the 
other is permanent authority in the chapter 360 for moral dereliction 
und the security risks and we have also streamlined the 359 case by 
taking out the personal appearance before the board of review. 

Now before anyone becomes disturbed about taking out the per- 
sonal a, bon before the board of review, stop and think: Nowhere 
in any legal system are you allowed to personally appear before the 
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court of appeals and argue your case. So why should it be applicable 
here? 

I mention that because first reaction is, you have taken away a right 
that is God given. Well, it isn’t. This is something that was in the 
law and has caused a lot of trouble because people who are boarded 
think up all sorts of reasons why they should be extended so they 
can get over that next pay period, and they are just a drag, at that 
point, knowing they are being boarded they are a drag on the whole 
system and we try to streamline it and I think we have successfully 
streamlined it. 

If that is a sufficient explanation—— 

Mr. Bennerr. The personal appearance is at the lower level rather 
than the high ¢ 

Mr. Buanprorp. Yes, there is the board who sees the man. The 
next board should review the record. This is a perfectly sound sys- 
tem of legal procedure. 

Mr. Bennerr. This is an improvement. I think it should be all 
the way through these. 

Mr. Srratrron. The purpose of this, as Mr. Kitchin has clearly 
brought out, is to avoid the stigma that would be attached to one of 
these other boards. 

Do we have any figures as to what the effect would be other than 
stigma’ Not only is a stigma a matter of concern, but roughly how 
much in reduction of time is likely to be involved with regard to these 
colonels and lieutenant colonels and correspondly how much in terms 
of the amount of retired pay ? 

I was a little amazed when Captain Greenbacker mentioned this 
$100a month. That is alot of money. 

Mr. Buanprorp. Two and a half percent for each year. 

Mr. Strrarron. You have 200 colonels and 500 lieutenant colonels. 
Has any effort been made by the Air Force to try to guess how much 
the career of these—by how much the career of these colonels would 
be shortened and by how much the career of the lieutenant colonels 
would be shortened in a general way—an immediate figure ? 

Mr. Bianprorp. Colonel Berg might have something on that. 

Colonel Bere. It wouldn’t be more than 5 years in either category 
and would probably average out between 3 and 5, Mr. Stratton. 

Mr. Kizpay. Even when you are only making it apply to these. who 
have been three times passed over ¢ 

Colonel Bere. Yes. 

Mr. Minor. They all have to have 20 years to get inside the cate- 
gory. 

Mr. Kirpay. Where you have three selections you wouldn’t have 
them more than once a year? 

Mr. Minor. Some of them have as many as 11 passovers. 

Mr. Kinpay. I am talking about the man with the shortest period 
of time. If he has 20 years and three passovers, and if he had 28 
years, five would be his most. 

Mr. Bates. Do passovers prior to 20 years count ? 

Mr. Buianprorp. Oh, yes. 

Well, there is in a sense a sugar coating in this approach. People 
are going to get hurt. There is no question about that, in that sense 
of the word. But on the other hand these people have been drawing 
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down the pay of a rank to which the Air Force in effect says “You 
never should have had it in the first place, and you haven’t been en- 
titled to it for a long time.” 

Mr. Kixpay. Of course this is modified a great deal from what the 
Senate had passed. 

Mr. Buanprorp. Oh, yes. 

Mr. Kitpay. And it pretty well conforms, on this phase of it, to 
the Navy hump legislation which has already gone into effect and 
where we have the experience and I would say on the whole it has not 
been too bad, It has been rather well accepted by those who were 
subject to it. 

Mr. Huppieston. What is the cutoff date on this temporary part 
of it, Mr. Chairman ? 

Mr. Kivpay. 5 years. 

Mr. Minor. June 30, 1965. 

Mr. Huppieston. That is the same date as the hump, isn’t it? 

Mr. Minor. Yes, sir. 

Mr. Srratron. Frankly, Mr. Chairman, I have seen a little bit of 
this hump in operation since we have passed the legislation and I am 
frank to say that I am not sure that I would have supported it if I 
had known some of the effects that it might have. That is why I 
personally have some doubts as to the wisdom of this legislation. 

I would like to see what this does in individual cases, anyway. It 
is tough legislation. 

Mr. Bianprorp. It is not a palatable legislation, there is no ques- 
tion about that. On the other hand it is something we have to face. 
We have to face the problem that the Air Force has a problem with 
people who are not pulling their weight, and what are we going to 
do about it ? 

Mr. Bennerr. And they say they can’t use the Army thing 

Mr. Buanprorp. They don’t want to stigmatize them. They want 
to get rid of them, but they don’t want to stigmatize them. 

Of course they will stigmatize them in a sense, because they will 
be selected out. They are not going to board them, in that sense. 
They are going to pluck them out for having failed of selection three 
or more times, which is a reason which people probably understand 
but a show-cause board in the Air Force has reached the point where 
it almost is in effect saying “We might not be able to convict you by 
general court-martial, but boy, you are a sad character from way 
back.” 

Mr. Kitpay. Prejudice has developed over a period of years. The 
Navy had its situation. It wasn’t legislation that I liked at all. On 
my own responsibility I held it here for three sessions. We just failed 
to call the committee together and do something about it. We finally 
reached the point where we had to operate in that area or the attri- 
tion rate in the lower grades would have been so high as to have af- 
fected the welfare of the service and the country itself. 

Now the Senate saw fit to pass a bill with great wide-range per- 
manent legislation which would have given the services the power to 
just kick people out from now on. 

We felt we could take care of the immediate emergency situation 
confronting the Air Force on a system practically the same as that 
of the Navy, or at least modified to meet the Air Force’s particular 
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problems in the same area, and then go back to title 10 and to revise 
the existing permanent legislation and it seemed best to give them two 
shots at it. The man who might be somewhat culpable but not quite 
culpable enough to be court-martialed out would be in one category 
and the fellow who is just more or less a nonfeasance man, the fellow 
who didn’t pull his weight along with the others, that he would go 
out without the stigma of the culpability. 

I think we have done a pretty fair job on it. 

Now that is what we do here, isn’t it? We provide for taking care 
of an existing situation of those men who have been passed over three 
times, have more than 20 years of service, as lieutenant colonels who 
have not completed 28 or as colonels who have not completed 30 
years. They are the vulnerable ones only. The men who are now in 
that category. They have one chance to call them up before this board 
and to eliminate them and it is anticipated 200 colonels and 500 lieu- 
tenant colonels would be eliminated under that. We have that pro- 
vision that will expire in 5 years. 

Then we have a permanent provision that goes all the way back to 
section 24(b) of the National Defense Act, which outlines what we 
believe at this time to be a workable situation, whereas previous efforts 
have been proven to be ineffective. 

Mr. Krrcentn. May I ask you a question right there: Under the 
committee print, now, under the 5-year provision, the 20-year boys 
who have already been passed over more than three times still have one 
more shot at a selection board ? 

Mr. Buanprorp. Yes, because the board that will meet to pass on 
them will undoubtedly be the board that will select them out. 

Mr. Krreurn. In other words, it is nothing automatic upon the 
passage of this legislation that would give them authority? 

Mr. Buanprorp. The man who has failed of selection 10 times, it 
doesn’t mean he is going out at all because in general, except for the 
first board, they are ab going to be able to take a maximum of 20 
percent of these people anyway and since they are only going to get 
one crack at them, obviously it is a very—we are making it as in- 
nocuous as possible—we are handling wy saa, that is as unpalatable 
as anything I have seen other than the hump bill itself, in as decent 
a manner as possible under the circumstances. 

That is the best way I can summarize it. 

Mr. Bennett. The only think I can’t understand is why, if we can 
do this, this 5-year thing, why it is so difficult to get rid of these disloyal 
people on a permanent basis. 

Mr. Buanprorp. Mr. Bennett, that is a different thing. We had to 
discuss it because of the use of the word “security” in here, but we 
make a great deal more out of it than it really boils down to from the 
viewpoint of what we are trying to do here. I don’t say it is an unim- 
portant matter, but it is not important to this bill. 

Mr. Bennerr. Do you mean here in this, bill, or with regard to 
the 5 years? 

Mr. Buanprorp. No, the objective of the bill. 

When you get into these security risk cases, I just frankly—we 
have gotten into this fringe area before. I don’t know the answer 
to it. 
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Mr. Bennerr. If you can get rid of people so swiftly and beauti- 
fully under the hump bill—which I think is too swift—and this 5- 
year provision which we have here and yet when you come to a man 
who is disloyal to the country, you have a little difficulty getting rid 
of him. This is difficult for me to understand. 

Mr. Buanprorp. Well, this is going to make it easier. 

Mr. Bennetrr. What I mean is, what I can’t understand, to be very 
brutally frank about it, why you couldn’t have one of these things for 
the convenience-of-the-Government thing apply to the security thing 
and just not give it all this dignity of worrying about whether he has 
a sister in Moscow and everything, just decide this man doesn’t live 
up to the standards that you want to have for the service. 

Mr. Bianprorp. When I get into chapter 359 and 860——— 

Mr. Kutpay. If you want to get into it you are going to have to get 
moving. 

Mr. , oan The bell is going to ring right now. 

This particular legislation, one of the purposes of which was to 
speed up getting rid of these 700-odd people that we are talking about, 
under the 5-year provision with the 20 percent per year running 
parallel with that—— 

Mr. Bianprorp. Except for the first year—— 

Mr. Kircur. Now the first year can they get rid of all 700 if they 
so find ¢ 

Mr. Buianprorp. They could legally, but what they are trying to 
do is to apply this to the people who have been passed over 8, 9, 10, 
11 times to start with. 

Mr. Krreuin. But there is a ibility that this program is going 
to be stretched out and at least for 18 or 20 percent of co it will be 
5 years—— 

Mr. Bianprorp. We have to create a zone. We protect these peo- 
ple pretty well. We say “When you have been in the zone and you 
1aven’t been selected out, you are home free. They can’t pull you 
out again.” 

That is something we put in here ourselves. I think this one-shot 
ae Ra He is fair. This business of hanging a swerd over their head 

orever is wrong and this committee insisted that it only be done once 
while they are serving in that grade. 

Now, Mr. Chairman, briefly, at page 21 we have the first change in 
the law which says if you are going to use the best qualified method 
you ought to also find the man fully qualified. It may sound stran 
but you remember the situation that came up on the fully qualifi 
versus best qualified. 

Then the next, (2), is that portion which says that 80 percent 
should be applicable to people who go into the zone for the first time 
so if the Secretary wants to apply a 20-percent attrition rate it will be 
20 percent of each new zone. 

Now (3) merely is a change to let the man go out to overcome a 
Comptroller General’s decision. Otherwise he would have to be re- 
tained beyond the period of time they wanted him to be. 

Mr. Kitpay. This gives him a right to leave earlier if he wants? 

Mr. Bianprorp. Yes, sir. 

Mr. Srratron. Is this section all the plucking legislation ? 
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Mr. Bianprorp. No, we don’t get to the plucking until we get over 
to section 10. 

Section 2 is the modified chapter 359 separation from the Regular 
Army for substandard performance of duty. 

Now I can read actually what this does in so far as creating the 
difference is concerned, in existing law. 

Principal difficulties in administering present law are as follows: 
The burden of proof required to effect an officer’s removal. While 
the law technically requires the officer to show cause, the burden of 
justifying the officer’s removal is imposed on the service. 

That is the first problem of the services. Second is the time con- 
sumed for requirements of a subsequent full and fair hearing before 
a board of review, and third is the requirement that the officer be 
honorably discharged even though there are factors involved war- 
ranting a lesser type of discharge. Then there is the stigma associ- 
ated with the removal under this law. 

What we have done in chapter 359—if you will notice on page 22— 
is we have authorized the Secretary at any time to convene a board 
of officers to review the record of any commissioned officer—the pres- 
ent law refers to reviewing all the records—to determine whether 
he, the officer, shall be required, because his performance of duty has 
fallen below standards prescribed by the Secretary, to show cause 
for his retention on the active list. We allow the Secretary to estab- 
lish the standards. 

Then he is accused, in effect, of not living up to those standards, 
or meeting those standards, and he has to show cause why he should 
be retained and the burden is on him, as it should be in this situation. 

Mr. Bares. This is in more than one case, or is this a one-shot ? 

Mr. Bianprorp. We do provide he can only be shot at once a year. 
As it is today, he can be shot at more often. 

Mr. Bares. We refer to “he” and “at one time.” I think we ought 
to look at that a little bit. 

Mr. Bianpvrorp. I think we cover that over on page 23, line 13. 

Mr. Kiipay. I don’t think there should be any misunderstanding 
about this. This is a continuing thing to have an apparatus by which 
each individual knows that he has got to live up to the standards of 
his grade and years of service. When he falls below it, he will have 
to show cause. This continues throughout his service. 

Mr. Brianprorp. In answer to your specific point, you will notice 
it says on page 23, line 13, “However at any time after 1 year from 
the date of that determination he may again be required to show cause 
for retention.” 

In other words, this could become an annual review—and is today 
an annual review in theory. 

Mr. Kipay. Perhaps it requires too much. It requires a review 
of all the records presently. It requires the review of all the records 
of all officers. 

Mr. Buanprorp. We give him the right to a fair and impartial 
hearing before a board of inquiry. And if a board of inquiry de- 
termines that the officer has failed to establish that he should be 
retained on the active list, it shall send the report of its proceedings 
to a board of review. 











Mr. Kitpay. He goes to that board of inquiry with his lawyer and 
is confronted by the witnesses or depositions or whatever it is but 
he has a chance to be fully heard with his lawyer at that time. 


Mr. Bianprorp. That is right. 

As to his rights before the board of inquiry 

Mr. Kivpay. If they don’t recommend his removal, he goes home ? 

Mr. Bianprorp. And if they don’t recommend his removal, he can 
stop worrying about it for the remainder of that year. He will not 
be again subjected 

Mr. Kitpay. If they recommend his removal, then it goes to the 
board of review / 

Mr. Bianprorp. Then the case goes to the board of review and 
then we describe here that the board of review shall be composed of 
three or more officers, and I call your attention to the fact that these 
can be colonels, now. 

For this chapter they can be colonels. Present law requires gen- 
eral officers. This has become quite a burden on these show cause 
boards to try to find general officers to serve on these boards. And 
this committee print permits, in this particular chapter 359, colonels. 

In chapter 360, which is a much more severe type of a board, actu- 
ally, since your professional dereliction and moral dereliction is in- 
volved and there is more of a stigma attached to it, general officers 
must sit on the board. 

Now, the board will review the record. You will notice in this 
case that the big change here is that the man cannot go before this 
review board. This board will merely review the record. 

Then we come to the question of the action by the Secretary of 
the Army. 

Mr. Kitpay. Is this board of review going to have to outrank the 
man ? 

Mr. Mrwnor. Yes. 

Now, the point that General Porter raised: The Secretary of the 
Army may remove an officer from the active list of the Regular Army 
if his removal is recommended by a board of review under this chap- 
ter. The Secretary’s action in such a case is final and conclusive. 

This gets into administrative law, of course. But General Porter 
indicated that he recommended that after the words “by a board 
of review” should appear the words “for cause”, under this chapter. 
This does not go into the security question. This goes into the ques- 
tion of all reasons for removing a man. All this would do would be 
to take away the possibility of the charge of a board acting capri- 
ciously. 

Mr. Bennett. Where does the “for cause” go? 

Mr. Bianprorp. If you want it I think it would be implied in here. 

Mr. Mrnor. I would like to speak to that a moment, if possible. 
If you put “for cause” in there, it throws doubt on earlier language 
in 3783, which says “If, after reviewing the record of a case, a board 
of review determines that the officer has failed to establish that he 
should be retained on the active list, it shall send its recommendations.” 
So he is not removed for cause in that sense. He is removed because 
he has failed to establish that he should be retained. And I am 
afraid that if we put “for cause” in there, it will override the language 
earlier, that the board of review sends his name up to the Secretary 
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for failure to establish—not for cause, and I think you get into an 
anomalous situation there of the words “for cause” are put in there. 

You could probably put in some other language that is more in line 
with this, but the words “for cause” themselves might be dangerous. 

Mr. Kitpay. You deal with these problems all the time. What is 
the situation as to a presumption that the officer acting has observed ? 
, Mr. Minor. I think the presumption would all be in the Secretary’s 

avor. 

Mr. Kitpay. Without the inclusion of any additional language? 

Mr. Minor. Yes, sir. It doesn’t give me any concern at all the way 
it is. 

Mr. Kirpay. I think the presumption would always be that a man 
had obeyed the law until the contrary was shown. 

Mr. Mrwnor. It says the Secretary may remove an officer if his re- 
moval is recommended, and I don’t see how you can go behind the 
Secretary’s action in removing—the Secretary doesn’t say anything 
except “You are out.” Now how you can go behind that even in a 
court, I don’t know. 

Mr. Kitpay. Actually, we are trying to set up a board that can 
remove him—not for cause—— 

Mr. Minor. But because he hasn’t established that he should be 


kept. 

Mtr. Kizpay. Now, the other section, of course, that applies to a 
man whose peculiar trouble it might be for cause. If you are going 
to put it in, you wouldn’t put it in where it was suggested. You 
would want the presumption in favor of the Secretary, and not in 
favor of the board. 

Mr. Buanprorp. The point I think that General Porter was mak- 
ing—and my only reaction is that obviously the board is going to be 
doing this under the provisions of this chapter. Now, I happened to 
be made aware of it because I found, just 2 days ago, a board doing 
something that was not in accordance with the chapter, and that is 
what raised the possibility, actually, of this being legal. 

Mr. Kitpay. Whatever action is taken, Mr. Minor, it will show on 
its face it is taken under chapter so-and-so, section so-and-so, of title 
so-and-so. 

Mr. Minor. I think we can probably get some language in there 
which will overcome the Army’s suggestion. I only worry about the 
words “for cause” themselves. I think they might be dangerous 
words. I think we could probably get together and get words to 
take their place. 

Mr. Bennetr. This would change the concept a little because you 
will have a paradoxical situation of the Secretary doing one thing on 
the basis of something else. 

Mr. Buanprorp. The problem is, to make sure it was a board of re- 
view dealing with this chapter. Now, what we need to do is repeat 
the words “under this chapter.” We are talking about his removal 
under this chapter and it may be we can just jockey those words 
“under this chapter” around and come up with the same result, so 
long as we make sure it is the same board of review. 

verybody knows what we are talking about, it is just a question 
of semantics, at this point. 

Mr. Kiipay. It ought to go at the end of that sentence about the 
Secretary’s action. 
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Mr. Minor. That, to me, poses a case here, really. When we say 
we may remove him if the board of review under this chapter recom- 
mends it, and then the Secretary’s action “in such a case” is final and 
conclusive, I dont’ see how that can be gone behind. 

Mr. Kitpay. Unless you can go on and say, “It is presumed all 
steps provided by this act have” 

Mr. Buanprorp. I think we have a record on this point that would 
clarify the situation, as far as that is concerned. 

Mr. Krrcutn. Why not add the word “case”? Repeat again “un- 
der this chapter.” Wouldn’t that take it? 

Mr. Mrwnor. Strike out “in such a case” and say “under this 
chapter.” 

Mr. Buanprorp. I think that the Army’s problem is that the re- 
moval has to be recommended by the board of review; it has to have 
something to do with the standards originally prescribed by the Secre- 
tary. In other words, that is what the man was recommended to go 
before a board of inquiry for in the first place. 

Mr. Minor. I have a solution here: “The Secretary of the Army 
may remove an officer because he has failed to establish that he should 
be retained on the active list, if his removal for that reason is recom- 
mended by a board of review under this chapter.” 

That, 1 think, would tie down what the Army was worried about. 
Iam not sure that it would, but it seems that it would. 

Mr. Kircutn. Now, give that again. 

Mr. Bares. And then use some of the language up above. 

Mr. Mrwnor. “The Secretary of the Army may remove an officer 
from the active list of the Regular Army for’—and then repeat the 
same language that is in the preceding section—“failure to establish 
that he should be retained on the active list, if his removal”—then 
insert “for that reason is recommended by a board of review under 
this chapter.” 

Mr. Bennett. That sounds pretty good to me. 

Mr. Kirpay. What would be the legal effect of that, Mr. Minor? 

Mr. Minor. Well, I think that would go a little bit further toward 
tying in the Secretary’s action with the action of the board of review. 
I think there is some fear that the board of review might say, “Well, 
you failed already.” When it gets up to the Secretary, the Secretary 
1s going to say, “I will not throw it out for that, but because I don’t 
like the color of your hair,” or something. Then the court might go 
into that and find the Secretary’s action was not related to the rec- 
ommendation of the board of review. This would mean that if the 
board of review recommendeds @ reason, the Secretary can throw him 
out for v reason, but for no other reason, and I think that is what 
they were talking about. 

Is there anybody here from the Army ? 

Colonel Sciarant. I think what nel were talking about is that 
the Army had a case where there were two allegations made against 
the man. The board of inquiry found that he did not show cause 
for retention on allegation No. 1, but found he did show cause for 
retention on allegation No. 2. Then the board of review found the 
same thing, so they were really eliminating for allegation No. 1. 
When it came time for the Secretary to take his action, he didn’t 
specify whether he was eliminating this man for allegation No. 1 or 
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allegation No. 2. So, it was difficult to determine whether or not the 
Secretary eliminated him for allegation No. 2, for which the board 
of inquiry and the board of review found that he had shown cause 
for retention. 

Mr. Bennett. This will solve it, won’t it? 

Colonel Sciarant. Yes. 

Mr. Kiipay. Well, what happened there / 

Colonel Sciarant. It had to go back to the board again. He ac- 
tually took the case to a Federal court and won it. The way the See- 
retary’s language read, he couldn’t determine for which cause he was 
being eliminated. 

Mr. Bennerr. Why does this apply only to the Army ? 

Mr. Buanprorp. We are coming to the Air Force chapter. ‘That 
is what makes the bill so long. Everything we say for the Army we 
have to repeat for the Air Force. 

Mr. Kitpay. Without objection, we will tentatively accept the lan- 
guage suggested by Mr. Minor. 

Mr. Huppiesron. There isn’t any other distinction between the 
Army and Air Force sections ? 

Mr. Minor. No, sir; the language is precisely the same. 

Mr. Bianprorp. It is kind of silly, but that is the way it has to be 
done. 

Now, the rights and procedures, of course, “notified in writing of 
the pendency of any proceeding before a board of inquiry.” Allowed 
reasonable time—note the word “reasonable”’—as determined by the 
board of inquiry under regulations of the Secretary of the Army, to 
prepare his defense. 

Now, this, in effect, says, “The court who is going to try your case 
will tell you how much time you have to prepare your defense.” 

This was a favorite method of delaying a case for tremendous 
periods of time, because you could just keep saying, “I want that 
master sergeant who used to serve with me over in Tangiers some- 
place, who is now living in Cape Horn, to come up and testify in my 
behalf,” and you could just keep adding all sorts of requirements. 

Mr. Kizpay. What is the provision for changing ? 

Mr. Bianprorp. The present law says, “allowed reasonable time to 
prepare his defense,” and we are saying, “allowed reasonable time, as 
determined by the board of inquiry under regulations of the Secretary 
of the Army, to prepare his defense,” lines 21 through 23, page 24. 
This is a very significant and important change. This is where you 
are going to save all sorts of time. 

Mr. Bennett. If the regulations applied to everybody similarly 
there would probably be reasonable time. 

Mr. Minor. The Secretary would set forth guidelines in a regula- 
tion and then the board of inquiry in a specific case would apply those 
regulations to that case. But it does give us a tool to cut short some 
of these proceedings that otherwise could be dragged on interminably. 

Mr. Kircuen. Now, going in the opposite direction, where the 
board of review would want to hurry up this situation under that 
authority, it might not be reasonable in the minds of anybody else 
outside of the present division or service in which he has been operat- 
ing. For instance, should we put a limited or minimum amount of 
time, and such other time as may be within the discretion of the 


board ? 
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Mr. Benner. You allow the Secretary of the Army to do that 
under this law. 

Mr. Minor. I don’t think there is any clean way of doing this, ex- 
cept for the Secretary to set forth some sort of guidelines that will be 
applied to all cases. I don’t think there has ever been a case where 
anybody has been railroaded. The cases have all been exactly the 
other way: that people have just been able to drag these on forever 
because there is nothing at all in the law today to say what a reason- 
able time is. It just says “a reasonable time.” 

Mr. Krrcnen. We are dealing now with the board that is going to 
have more squawks and complaints about his constitutional rights. 
Here is where he has the right to confront witnesses, to produce wit- 
nesses, to testify in his own behalf, to have counsel present, and so 
forth. 

There is the board where he is going to get his only trial. Now, 
in writing a law, should we give it the complexion of being a dis- 
cretionary statute, or should we protect further those constitutional 
rights at this hearing by giving him at least a minimum amount of 
time whereby this discretion can’t be capricious or-—— 

Mr. Bianprorp. Actually, Mr. Kitchin, sometimes minimums tend 
to become maximums. 

Mr. Kiipay. What is the present practice? When they give him 
notice, how much time does that give him before he comes in and 
starts getting more time? Thirty days? 

Mr. Srence. I believe it is 30 to 45 days; something like that. 

Mr. Minor. Of course, the real thing is, after the case goes to 
trial and he finds out something, then he wants to extend it. 

Mr. Kinpay. I think Mr. Kitchin has a point there; that we should 
provide something like 30 or 45 days, or whatever would be reasonable, 
and then that the board of inquiry could grant. additional time in 
accordance with regulations made by the Secretary. 

Mr. Kircnty. That is the point I am trying to make. 

Mr. Bianprorp. Would be allowed such reasonable time, not less 
than 30 days. 

Mr. Kizpay. He is being summoned to court, now, and he ought 
to have a 

Mr. Bianprorp. We are going to have a problem. You see what 
we are going to run into here is: The case starts and the accused says, 
“Wait a minute. I notice an allegation here that I was so-and-so, 
and I’ve got to have time now to answer this allegation. This is 
an allegation that. requires—or this witness that you are going to 
present requires me to have time to answer this charge.” 

And every time a new statement comes out, that could happen: 
so, it ought to be one period of 30 days and not allow it to go on, 
starting a new 30-day period running each time an allegation comes 
up or a charge is made. 

Mr. Krrentn. When the case begins, he should know at that time 
the allegations that confront him. Now, if you give him 30 days 
to answer that, it should be—if it is in our present procedure—under 
the North Carolina procedure, at. least, we have 30 days to answer 
a complaint. You can, within the discretion of the court, be given 
an extension, but the court doesn’t have to grant that extension. If 
he finds that you had knowledge of that particular allegation during 
that 30-day period, he doesn’t have to. 
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Mr. Buianprorp. If you amend the complaint, is there an automatic 
30-day extension ? 

Mr. Krrcnutrn. No, sir. 

Mr. Buanprorp. That is the point here, you see. If you amend 
the complaint, you should not have an automatic 30-day extension. 

Mr. Kizpay. Amend what complaint? 

Mr. Kircntn. Well, that comes into the reasonableness of the re- 
quest that is resting within the discretion of the board. 

Mr. Buanprorp. That is the only thing that I am thinking of here; 
that the 30 days should be with regard to the initiation of the case. 

Mr. Kirpay. You are summoning him to appear in court. At the 
time he gets it, he should have 30 days in which to appear to defend it. 

Mr. Mrwor. You can put at the end thereof a provision saying, “No 
person shall be made to appear before a board of inquiry sooner than 
30 days after he is notified,” or something like that. 

I would hate to interfere with this particular provision here, because 
this one governs all the way through the case. If it is desired to give 
at least 30 days’ initial notice, then that could be handled separately. 

Mr. Kupay. I think that you are right. There are two different 
things involved. One is getting him there to defend. Of course, he 
may have planned to retire, or take severance pay, or what not, at that 
point. But he ought not to have to decide as of the day before yester- 
day and get him a lawyer and try to fight it out. He should have a 
reasonable period of time there—I would think about 30 days—to get 
him into court. Then, when he is in court, the board, within wife. 
lines established by the Secretary, should control. 

Mr. Krreutn. And I think it would be reasonable to assume that if 
the prosecution, so to speak, or the charges were injected into the 
initial complaint that made additional charges, then that would be a 
carey where the board would in its own discretion say, “Now, you can 

ave 10 days” ——— 

Mr. Kipay. Do you mean after you get him in there you are going 
to set up additiona unds? 

Mr. BLanprorp. No, but your evidence might start disclosing other 
things. Not that it might be important to the allegation, but it might 
disclose something that you didn’t even know about. Then the indi- 
vidual would say, “The statement was made here than I want to rebut. 
I want 30 days to rebut.” 

Mr. Kimpay. When they take action they ought to let him know 
what they are after. 

Mr. BLanprorp. You may not know what the witnesses are going to 
say until you call them. 

r. Krrentn. I think that goes to the point to substantiate my argu- 
ment that the board should not be allowed to press him on charges 
that are divulged by evidence after the case has started, and then say, 
“We are going to kick you out for this,” and you haven’t had any 
chance to defend yourself. 

Mr. Kirpay. We will meet tomorrow morning at 10 o’clock. 

(Whereupon, at 12:10 p.m., the subcommittee adjourned, to recon- 
vene at 10 a.m., Tuesday, March 15, 1960.) 
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Hovusrt or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
Suscommirree No. 1, 
Washington, D.C., Tuesday, March 15, 1960. 

The subcommittee met, pursuant to adjournment, at 10:15 a.m., 
the Hon. Paul J. Kilday (chairman of the subcommitttee) presiding, 

Mr. Kitpay. The subcommittee will be in order. We will proceed 
with our consideration of S. 1795. 

Where were we when we adjourned ? 

Mr. Buianprorp. Mr. Chairman, we have this morning the addi- 
tional suggested changes. 

On page 24, we believe we have solved the problem which the 
Army posed with regard to the action of the Secretary and the action 
being based upon some specific finding by the board. In other words, 
it would read at line 11: 

The Secretary of the Army may remove an officer from the active list of the 
Regular Army for failure to establish that he should be retained on the active 
list if his removal for that reason is recommended by a board of review under 
this chapter. The Secretary’s action in such case is final and conclusive. 

Mr. Krrenr. May I ask a question right there ? 

Mr. Bianprorp. Yes, sir. 

Mr. Krrcutn. In the wording of this does that put the burden 
on the board ? 

Mr. Bianprorp. No, it doesn’t. 

Mr. Krrenin. “May remove an officer from the active list of the 
Regular Army for failure to establish”—-who is failing to establish, 
the officer or the board ? 

Mr. Bianprorp. “May remove ‘an officer’.” For clarification, you 
are right, it probably should be “for his failure.” 

Mr. Kircut1n. The subject of the sentence is the Secretary of the 
Army. 

Mr. Buanprorp. I think it should be “for ‘his’ failure” then it will 
leave absolutely no doubt that it is for his failure. 

Mr. Krrenin. By “his” meaning the Secretary of the Army? 

The subject of the sentence, what I am trying to say, is that the 
“Secretary of the Army may remove an officer from the active list of 
the Regular Army for failure to establish,” now that means for the 
Secretary to fail to establish. 

Mr. Buanprorp. I think obviously the Secretary is not going to have 
to establish that he should be retained. 

Mr. Krrenrn. “Failure of such officer to establish.” 

Mr. Buanprorp. I think that would be all right. “For the failure 
of such officer.” 

Mr. Gusser. Or say “who fails to establish.” 

Mr. Minor. The preceding section is where the language comes 
from and it says “If after reviewing the record of the case a board 
of review,” that comes in with the “failure to establish” in the next 
section there. You pick it up almost word for word so in context 
I don’t think there is any problem. It is just when you read this one 
section by itself. 
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Mr. Kitpay. After going over it, Mr. Minor, don’t you think the 
original language was about as good as you could do? I think the 
original language is adequate. 

Mr. Buanprorp. Well, I think certainly the record established 
yesterday ie 

Mr. Kizpay. When this paragraph is read in context, I think it is 
perfectly clear. The idea of setting up the board, having review and 
everything, and then any supposition that it has not acted in accord- 
ance with that is pretty farfetched. 

Mr. Buanprorp. I think it is out of an abundance of caution on 
the part of the Army who have had experience in this since they are 
the only ones who have used this section. They have been questioned 
in court. Apparently when you take a case to Federal court today 
the individual is always right. In other words, the problem is with 
the Army being on the defensive, for the failure of the language to 
be completely clear as to what was intended. I think with all this 
discussion that we have here on the record now, it must be mighty 
clear that the subcommittee means that the individual officer—make 
sure we get this down—means that the individual officer has the bur- 
den of establishing that he should be retained and if he fails to estab- 
lish that he should be retained, and if his removal is recommended 
to the Secretary of the Army, that the Secretary of the Army may 
take action on the basis of that recommendation. That is what is 
intended. 

Mr. Kinpay. And the language “The Secretary’s action in such case 
is final and conclusive.” 

Mr. Bianprorp. It is obviously the clincher, you might say. 

Mr. Krrcntn. The failure to properly describe in the language of 
the bill is what keeps the appellate court in business. As long as we 
are sure that the language is clear, and the interpretation will not be 
opposite from what the committee intended, then we are safe. 

It is not a matter of what this committee intends to do, it is what 
he language in the bill is. We have to be sure that it is plain, concise, 
and clear. 

Mr. Buianprorp. I think as Mr. Kilday says that the original lan- 
guage was pretty clear. 

Mr. Kitpay. When read in context, I think it is perfectly clear. 

Mr. Branprorp. Then we will strike out all of the suggested 
changes? 

Mr. Kitpay. We will retain the language as printed in the com- 
mittee print. 

Isthere objection? The Chair hears none. 

Mr. Bianprorp. On line 13, page 24, Mr. Kitchin raised the ques- 
tion of notice and inadequate notice and suggested the language read 
“notified in writing at least 30 days before the hearing of the pend- 
ency of any proceeding before a board of inquiry for his removal.” 

Mr. Krrcntn. Now may we discuss that one moment. Shall that 
notice contain al] the complaints against him? In other words “shall 
be notified in writing,” will that writing embody all the complaints 
to be heard against the individual ? 

Mr. Minor. Actually, I don’t believe there will be a bill of par- 
ticulars against this man in that sense. He won’t be told, for example, 
that “You are being made to show cause because on a particular day 
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you did a particular thing.” He will be made to show cause for fail- 
ure to measure up to the standards of performance and it would be 
based generally on his efficiency ratings and so forth. It is only when 
the hear ing is held and there would be a joinder of issue that the par- 
ticulars would be brought up. 

Mr. Krrcntn. Then he has no notice to prepare his case and no au- 
thority except the discretion. 

Mr. Minor. Actually he is put on notice of his whole performance. 
It is the only way you can do this because actually he is not being 
made to show cause for any particular act. It is because his whole 
performance has fallen below standards prescribed by the Secretary 
and this man has been given low efficiency ratings all the way through 
and he knows what he is going to be made to show cause for. There 
is absolutely no doubt of that. 

Mr. Buanprorp. This is not a criminal proceeding in that sense of 
the word, Mr. Kitchin, and I think there is where we have to be care- 
ful. Actually what happens in these situations is a man has had a 
rather consistent record of low efficiency reports. Something of that 
nature, 

Mr. Kinpay. First of all we want to remember this is not a new pro- 
vision. This provision now exists in law. 

Mr. Bianprorp. And has been for some time on this basis. 

Mr. Krreurn. But we are changing the law with reference to any 
hearing before the review board. 

Mr. Buanprorp. That is right. 

Mr. Kircuty. He only has one shot at it. 

Mr. Kitpay. When the man receives notice to show cause he at the 
same time receives a transcript of his efficiency report ? 

Mr. Mrwnor. I would like to have somebody else speak to that. 

Mr. Srence. We actually submit to the man a statement as to the 
reasons why we had felt that he has not measured up to the standards 
expected of him. We have been doing that in the past. We are speak- 
ing now of low effectiveness, which is something which is not readily 
susceptible to listing the various facets and ways in which he has failed 
to measure up to the standards. 

Now when we get over to chapter 360 where we are dealing with the 
subject of moral and professional dereliction where you have specific 
instances, then I think it would be very appropriate to advise the man 
of the incidents in which we feel that derelictions have been manifest. 

Mr. Mrnor. We would have to do it in that case. 

Mr. Kirpay. Will you identify yourself for the record, please? 

You have made an important contribution. 

Mr. Spence. Leroy J. Spence, Directorate of Personnel Planning, 
Headquarters, USAF. 

Mr. Kinpay. Of course this is a review of his military service and 
record. I doubt if you can be any more specific on it. 

We were at the point of the length of notice. It is suggested that 
on line 19 after the words “notified in writing” where it is to be in- 
serted “at least 30 days before the hearing of the pendency of the pro- 
ceeding of any board of inquiry for his removal.” 

Yesterday our concern was that he have some adequate period of 
time for his appearance, and 30 days was suggested. Atthe same time 
we don’t want to get back into the condition which we now find in 
the law. 
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Have we done that by then providing in (2) “allowed reasonable 
time, as determined by the board of inquiry under regulations of the 
Secretary of the Army, to prepare his defense” ¢ 

Mr. Mrnor. I believe that actually the man is given more under this 
rewrite than he had before. It could be preemptory before and this 
at least says it has to be subject to standards of the Secretary. 

Mr. Kirpay. But what I am getting at it, would this be subject to 
the construction that he appears at a date set after 30 days and is then 
entitled to a reasonable time ? 

Mr. Bianprorp. I think you would have to read it that way, Mr. 
Chairman, because the board of inquiry—you might not even have the 
board of inquiry as far as that is concerned. I mean they might not 
even be able to identify the case. All you are telling them is that 
“Within 30 days you are going before a board of inquiry to show 
cause why you should not be retained in the Army.” Then after 
you appear before the Board, at least I would argue, if I wanted to 
get more time for my client, I would argue that then I am allowed 
reasonable time after I appear before the board of inquiry to prepare 
my defense. 

I would say that I want to first hear what the Army’s case against 
me is. 

Mr. Kireut1n. That was the point I raised yesterday, Mr. Chairman, 
that under the second provision there under this subsection “allowed 
reasonable time,” “not less than 30 days to prepare his case”—I don’t 
care what notice they give him but it Kea be reasonable time. It 
may be 2 days or 40 days. 

Mr. Buianprorp. I think it should be reasonable time not less than 
” days as determined by the board of inquiry. Then I think we 

ave it. 

Mr. Kitpay. He is summoned to the court and then the time is set 
for hearing. 

I think that is what we want. Let’s put those words down in sub- 
paragraph (2). 

r. Buanprorp. Then I would make one other suggestion concern- 
ing the initial defense. 

r. Kinpay. You feel there should be a provision to prepare his 
initial defense ? 

Mr. Bianprorp. What I am thinking of is how this 30 days will be 
used—for example, the man refutes something that is in the record. 
Now the Army wants to refute what he has said because they think he 
is lying, for example. 

Mr. Kixpay. This is under regulations established by the Secretary 
and the Secretary can say “Upon application, the board shall consider 
whether he requires additional time; if so, how much.” 

Abid y have to leave something to the discretion of the court or the 
ard. 

Mr. Bianprorp. Let me answer the question by asking you this 
question: What do the words “to prepare his defense” mean? This 
is what bothers me. 

If you put a time factor in there, does the 30 days start running 
every time the man says “I’ve got a new charge here that I want to 
bring up, or a new charge I want to answer”—well, not a charge, but 
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“a new piece of evidence, and I demand 30 days because the law says 
I shall have 30 days”? 

I am afraid when we are getting into this time factor we are liable 
to raise a 30-day provision for every single bit of evidence that may 
be presented, which the Army or the Air Force may wish to refute. 
This is the thing that troubles me. 

Mr. Krreutn. In other words, you suggest to prepare his defense in 
the initial proceeding before the board of review ? 

Mr. Buanprorp. Something of that nature. In other words, to 
make sure he knows the general charge against him. Give him 30 
days at least—in some cases we know it will take longer, but a given 
30 days to get his records. Maybe he has to send home for his files if 
he has been in the Army for any length of time, and he may want to 
sit down and he ought to have some reasonable length of time to start 
with. 

But if this 30 days keeps popping up every time a piece of evidence 
is entered, these cases can go on forever. 

That is my only concern. 

Would that be reasonable, Mr. Minor? 

Mr. Mrwnor. I think it would be very good not to insert anything 
about 30 days in clause (2) because as I have read clause (2), it ap- 
plies to all stages of the proceeding and if we put anything about 30 
days in there, the man could come in and say that he is entitled to 30 
days for every stage of his defense and if anything about 30 days 
goes in it should be separable from clause (2). For example, we 
could always insert a new clause which would say “prepare his initial 
defense” and then limit clause (2) to other stages of the proceedings 
for example. But I am very worried if you put anything about 30 
days in clause (2), that every time a change in defense or a diffierent 
stage of defense came along, the man would feel he was entitled to 
30 days and that could carry it out an awful long time and we would 
be worse off than we are today. 

I would see no objection to anything that would say he would have 
30 days to prepare his initial. 

Mr. Kirpay. What we are trying to get at is that he is summoned 
to appear in 30 days. Then you go to trial and then the sound dis- 
cretion of the board would apply—* (2) allowed such reasonable time.” 

Mr. Bianprorp. The only thing you can say is, there won’t be 
many of these cases—— 

Mr. Kirpay. We could say “such additional time as the board may 
determine.” 

Mr. Buanvrorp. I think “allowed such reasonable time as deter- 
mined by the board of inquiry under regulations of the Secretary of 
the Army to prepare his defense” would be a reasonable solution to the 
problem. That indicates that there should be reasonable time and it 
may be a different period of time for each set of circumstances. 

Mr. Bares. And there is a restraint. 

Mr. Kircentn. You mean by eliminating the 30-day provision. 

Mr. Buanprorp. And just put in clause (2) “allowed such reason- 
able time as determined by the board of inquiry under regulations of 
the Secretary of the Army to prepare his defense.” “Allowed such 
reasonable time as may be determined by the board of inquiry under 
regulations of the Secretary of the Army to prepare his defense.” 
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Mr. Bares. If he is given specific power for a specific instance—- 

Mr. Minor. We want to put in guidelines for the board. We don’t 
want this board deciding 1 day is enough and another board deciding 
30 days. 

Mr. Bares. Well, these are all different types of instances. 

Mr. Minor. That is right. 

Mr. Bares. And for you to try to write that out in regulations will 
be a little difficult. You will have general authorization for the board 
under your regulations to doit. That is all it amounts to. 

Mr. Krrcenty. Mr. Chairman, maybe I am stretching the legal 
technicalities in a proceeding before an administrative board, I don't 
know, but I can’t get it out of my head that if a man is charged 
with something serious enough for him to become disconnected from 
the service in which he has spent some 20 years, that the matter is 
serious enough for us to do all we can to protect him from a discre- 
tionary power that may be used correctly or it may not. 

Mr. BLanprorp. We could put ina clause (5) here at the end which 
would say that he will be allowed 30 days after he has been notified 
that he is going to appear before a board of inquiry in which to pre- 
pare his initial defense. ‘There is no problem to that, if that is what 
you have in mind, Mr. Kitchin. 

Mr. Kirentn. As long as he is given sufficient notice somewhere 
along the line. 

Mr. Bianprorp. There is no problem to that. The problem Mr. 
Minor raises and in which I concur is, What do you do during the 
stages of the defense? 

Mr. Bennett. I think we can settle for that. Of course, it seems to 
me it would be a rather improper thing if you were trying a man for 
being bad on his debts, and then you turn around and find out he was 
a drug addict or something like that and then you tell him, “You have 
to be heard on that in 24 hours.” That would be a little unfair to the 
man, it seems to me. 

Mr. Bianprorp. Then I think the words “reasonable time” apply. 

I think if we leave the language as it is in (2) and add a new clause 
(5)—do you have the language there—add a new clause (5) to refer 
to the fact that you will have 30 days preceding the convening of 
the board of inquiry. 

“Allowed 30 days to prepare his initial defense,” would be number 
(5), or we could renumber these. 

Mr. Minor. Make it (2) and make the present (2) a (3) and put 
after the word ‘defense” in line 23 “and other stages of the pro- 
ceeding.” 

Mr. Bianprorp. What you are trying to say is that he shall be 
allowed 30 days before the board of i inquiry shall—at least 30 days 
before the board of i inquiry hears his case or something 

Mr. Kitpay. We are getting all bogged down on language here. I 
think if we just look at ‘this thing the way a fellow is summoned into 
court to be tried for his life, liberty, or property, we will get rid of 
all this. 

What we want to do is to summon him before the board. The 
first one “notified in writing,” instead of the pendency, “to appear 
before.” Do you see what I ‘mean? To get him in. And then a dis- 
cretion in the board to control the amount of time that he is to be given. 
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I should think that when a man gets notice to appear before the 
board in 30 days that he ought to start preparing his defense. A man 
summoned to court begins preparing his defense from the time he gets 
the notice. 

Mr. Bennerr. What Russ said agrees with my feeling 100 percent 
except I hope we won't construe this thing to allow people to bring 
ina charge at the last minute and try him—just because you have him 
before the court, you will try him without allowing him to get wit- 
nesses and make a defense. 

Mr. Minor. That wouldn’t happen in this case. Here he is being 
made to show cause because of the performance of duty. We will not 
charge him with bad checks or drinking or anything else. 

Mr. Bianprorp. In the next chapter we have a different problem. 

Mr. Minor. Actually we will put him on notice and he will imme- 
diately begin to prepare his defense. ‘That is the way it happens today 
and it would happen under this. 

Mr. Kipay. He goes to work as soon as he is notified to appear 
before the board. We give him 30 days to appear before the board. 

Mr. Bianprorp. That is what we are trying to say. 

Mr. Kirpay. Instead of saying 

Mr. Buanprorp. “At least 30 ) days before being summoned to ap- 
pear before a board of inquiry.” Not “summoned.” I don’t want to 
use that word. 

Mr. Krrcntn. May I make one more suggestion and this may or 
may not take care of it. Leave the language as it is in the committee 
print but add at the end of subsection (4) : “allowed full access to and 
furnished copies of records relevant to his case at all stages of the pro- 
ceeding, ‘including that period during the pendency of notice’.” 

Mr. Minor. We construe it to do that today. That is exactly the 
way this is construed today. 

Mr. Brianprorp. I don’t think you have added anything to it, Mr. 
Kitchin, when you do that. 

We can phrase this for you. I think maybe “pendency” is the wrong 
word here. “Pendency” has been in the law and I think that is the 
reason we took it up again. 

We know what we are trying to say. Let us say it this afternoon 
when we get a committee print prepared on this. We can agree on 
something like “notified in writing at least 30 days before appearing 
before a board of inquiry for his removal.” 

Mr. Kirpay. I hope you get it down to less words than that. 

Mr. Barres. Well you know what has to be done. 

Mr. Kizpay. A simple procedure of 30 days’ notice to appear before 
a board of inquiry. 

Mr. Minor. One w: ty you can shorten it is just say “notified in writ- 
ing that he is being required to show cause, at least 30 days before 
the hearing.” That ts all that is necessary. 

Mr. BLanprorp. You could say “notified in writing 30 days in ad- 
vance of the pendency of any proceeding before a board of i inquiry.” 
That is all you have to say. 

Mr. Bares. Whether he prepares a defense or wastes his time, we 
don’t care. That is up to him. 

Now tell me, on fitness jackets, there is one an individual can see at 
any time and isn’t there another one that an officer ordinarily doesn’t 
have access to? 
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Captain GreenBackEr. Not in the Navy, sir. 
Colonel Bere. Not in the Air Force, sir. 

Mr. Bares. Has that always been so? 

Captain GREENBACKER. Yes, sir. 

Mr. Bares. I understood years ago there were two jackets. 

Mr. Bianprorp. You remember correctly, Mr. Bates. There was 
a problem at one time when you had a confidential correspondence 
file for example, and fitness reports. You are thinking of the Navy. 
The selection boards rman were only to get the fitness reports 
but they did find many years ago that the whole file was going to the 
board, including letters from somebody’s great aunt asking that her 
nephew be transferred to Timbuctoo or something and this I think 
they stopped many years ago. 

Mr. Bates. This individual would see all the evidence? 

Captain Greensacker. It is only the selection board which does 
not see all of the jackets. 

Mr. Gupser. All they see is what, the fitness reports? 

Mr. Buanprorp. In the Navy that is all. 

Captain Greenpacker. In the Navy they see his fitness report file 
and a part of the correspondence file, but not the third jacket. 

Mr. Kirpay. Let’s get back to this provision. 

I believe counsel can prepare what we have in mind on the 30 days’ 
notice to appear. 

Mr. Krrcntn. Who determines the relevancy of the record in sec- 
tion 4? 

Mr. Buanprorp. That will undoubtedly have to be the board, or 
whoever has jurisdiction over the records and that would be the 
board at that point. 

Mr. Krreutn. So as I understand under section 4 he is not allowed 
full access to all the records. Only those records that are 
determined 

Mr. Mrwor. In this case it is all records. 

Mr. Bianprorp. This is an interesting provision in here. Present 
law says “allowed full access to and furnished copies of records rele- 
vant to his case at all stages of the proceeding” and all this is a 
repetition of the existing law, and there has been no problem on it. 

Mr. Kitpay. Did you change any of the language there? 

Mr. Bianprorp. “Allowed full access to and furnished copies of 
records relevant to his case at all stages of the proceedings.” 

I am quoting from existing law. Now if we are through with this 
section, to give this officer opportunity during the proceedings under 
this chapter and before he is removed—the officer may apply for 
voluntary retirement if he is otherwise qualified or for an honorable 
discharge with service benefits under subsection (b). That will give 
him 1 month’s pay for each year of service not to exceed a year’s pay. 

Mr. Bates. Suppose he has over 20 years? 

Mr. Buanprorp. He then gets retired. Whatever he has, he gets. 
In other words you give him a month’s pay under this chapter, you 
see. It goes right on, “Each officer removed from the active list of the 
Regular Army under this chapter shall (1) if on the date of removal 
he is eligible for voluntary retirement under any law, be retired in the 
grade and with the pay for which he would be eligible if retired at 
his request ;”—and here is something new “(2) if on that date he is 
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ineligible for voluntary retirement under any law but is within 2 
years of becoming so eligible for retirement, he shall be retained on 
the active list in his Regular grade until so eligible to retire and then 
retired ;”. 

Mr. Bares. Is it the regulation that keeps a man on ‘ 

Mr. Buanprorp. By regulation in the Army a man with 18 years of 
service will be kept someplace out of harm’s way. 

Mr. Minor. It depends on the situation. Some are and some 
aren’t. 

Mr. Bianprorp. That may be, but in most cases they will put the 
man in—they will delay him if he has 18 years of service so he can 
qualify. They will delay him under a chapter 359 proceeding until 
he can retire. If he has less than that—and again you will notice in 
the next chapter we don’t give them this right because then we are 
dealing with a different person, we are dealing with a different cate- 
gory of people. 

Mr. Bares. Today it is done by regulation’ We never did write 
it into the bill. 

Mr. Bianprorp. It is not in existing law. They have done this. 
General Porter told me that they keep these people by regulation, if 
they have 18 years. We are writing it into law to give them a statu- 
tory right to be retained, bec ause these people have given 18 years of 
their life and to give them service pay at that point is the same thing 
they have done with the Reserves. They keep them on for 2 more 
years regardless. 

Mr. Kitpay. How does this provision for separation benefits com- 
pare to the person who has been passed over ¢ 

Mr. Minor. Exactly the same. 

Mr. Kitpay. It is identical ? 

Mr. Minor. Yes, sir. The language is taken from that provision. 

Mr. Krrerty. Does this mean in substance that a man who is not 
living up to the standards and so forth is going to have to be kept as 
a deadhead for another 2 years ¢ 

Mr. Buanprorp. We do it now anyway. 

You see you have got, Mr. Kitchin—this is a deadhead, there is no 
doubt about that, but for 18 years he has been pulling some kind of 
an oar—maybe not well, but ‘he has been pulling it, and he has pro 
gressed to some point in the proceedings. 

You see you keep a major, for example, who has failed of selection, 
permanent promotion, under existing law if he fails of selection. You 
keep him if he has 18 years of service and that is in the law. 

Mr. Krrenry. That is right, but that major under the present situa- 
tion administratively and ‘under the law has not as yet been notified 
that as of a certain day in a certain month he is out because he hasn’t 
lived up to certain standards. 

Mr. Brianprorp. What I am talking about is, today the man who has 
18 years of service and who has failed of selection, who is a deferred 
officer and has been deferred two or more times, if he has 18 years 
of service they will keep him until 20 to qualify for retirement. We 
are'doing the same thing here because this is a man who—this man 
may never have been passed over. It is quite possible. 

I won't say that it is going to happen very often, but this could be 
an officer who just in 1 year starts to go apart at the seams and doesn’t 
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measure up to the standards and they put him before a board to show 
cause. 

Mr. Barrs. Why do we write this in if it is under the present pur- 
view of the Secretary ? 

Mr. BLanprorp. It gives them a statutory entitlement. 

Mr. Barres. Now this says “shall be retained.” Suppose they have a 
really hard case they want to get rid of? Now you can keep them if 
you want to keep them. 

Mr. Kinpay. This should be the identical provision that we now 
have for the man who is passed over. 

Mr. BLanprorp. That is what it is. 

Mr. Kiipay. I say the statute in this instance should be the same as 
the statute in the other. 

Mr. Bianprorp. The statute in this instance is going to stay the 
same as it says in the other instance. 

Mr. Kitpay. But you say the 18 is a matter of regulation and not 
statute. 

Mr. Bianprorp. By law the man who is passed over with 18 years 
of service is retained. By regulation, the show-cause man is being 
retained. 

Now I don’t even know if the Air Force retains these people. The 
Army does. 

Colonel Wappeti. The Army does. 

Colonel Bera. We do not, in the Air Force. 

Mr. Buanprorp. We are trying to write a law in the great spirit of 
unification that will be applicable to two services when they are doing 
it in the opposite way and each is happy with his own system. 

Mr. Bares. There 1s a great deal of difference between a man who 
has been passed over and this type of individual. There are a lot of 
good men who are victims of circumstances who are passed over. 

Mr. Kitpay. I am thinking about not giving this fellow any more. 

Mr. Buianprorp. He doesn’t get any more. 

Mr. Bares. The question is, Should you give him as much ¢ 

Mr. Huppteston. We give this right to reservists and these men have 
fully as much of a vested interest in their jobs as the reservists do. 

Mr. Kitpay. The reservist cannot be removed from duty after 18 
years with the approval of the Secretary? It is not that he has to be 
retained. 

Major Leronp. He has to be retained. 

Mr. Kurpay. It requires the approval of the Secretary. 

Mr. Buanprorp. I think it is the other way around. 

Mr. Krrentrn. I think we are witch hunting in this particular 
proposition because if we are going to have a hearing under the duty 
section, and then notify the man he is going to be retained for 2 years, 
why not say to him “You are away down in your efficiency rating, 
and if you don’t come up we are going to bring you before a review 
board,” and then postpone that hearing before the board of review 
until he is eligible to be dismissed. 

Mr. Buianprorp. I doubt that there will be very many people with 
18 years. You are going to be able to use this haneer a little more 


freely than you might otherwise have used it if you have the man 
who is a borderline case. The man is put before a show cause board 
because by the time the board convenes he will have 18 years and 
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before you get around to remove him he will be guaranteed retirement 
so they go ahead and utilize this board procedure which is obviously 
a little fairer than the plucking operation which we are going to come 
to ina few moments. I hope we pass by it. I don’t know. 

Mr. Kinpay. Could this be written by reference to section and title 
of the code? 

Mr. Minor. The Army section is 3913. The way it is written it 
would be a little hard to incorporate it. 

An officer twice passed over is a deferred officer and then it says, 
*(b) Unless sooner retired or separated under another provision of 
law, a deferred officer who is not recommended for promotion under 
section 3303(c) of this title, or an officer found disqualified for pro- 
motion under section 3302(f) of this title. who is not eligible for 
retirement under subsection (a) of this section or any other provision 
of law, but is within 2 years of becoming entitled to retirement under 
subsection (a) or some other provision of law, shall be retained on 
the active list in his regular grade until so entitled to retire, and then 
retired.” 

That is virtually the same language we have here. 

Mr. Krrcenr. That would be for those passed over twice. 

Mr. Minor. That is for the passed-over officer. 

Mr. Kinpay. What is the pleasure of the committee ?. 

Mr. Bares. I move we knock it out. 

Mr. Kinpay. Knock what out ? 

Mr. Bennerr. If we do that it will have the effect of allowing the 
three branches of the service to do differently if they want to do differ- 
ently. They can keep them in or not keep them in. 

Mr. Bares. On the individual case. 

Mr. Bennett. As a matter of fact I am sold on your idea, myself. 

Mr. Bares. Let’s knock it out so you can exercise some authority. 

Mr. Bennerr. There might be a difference between these fellows. 

Mr. Bares. You are going to have a man with 18 years in who will 
command other people. 

Mr. Bianprorp. He will not do that any more than this man will 
command people. 

Mr. Bares. He is in a position of authority if he is a lieutenant 
colonel. 

Mr. Bianprorp. He is wearing rank. 

Mr. Bates. He is going to be in charge of somebody. 

Mr. Buanprorp. I can think of places they could put him where 
he wouldn’t be. 

Mr. Bares. That place is “out” if you get down to that. 

Mr. Bianprorp. I make only one argument for it, and the only 
argument that I think makes good sense is if you take it out the board 
will be less inclined to board a man out. If you leave it in the board 
may be more inclined to say “Well, we will make him show cause 
and we will recommend his removal, but he has 2 years to go for re- 
tirement.” 

Mr. Bennerr. We are doing this for the Air Force. Why don’t 
we hear from them, what they think about it ? 

Mr. Kitpay. The fellow sweating out 20 years might perk up a little 
bit and be at least marginal until such time as he gets 20 years, but 
if you are going to guarantee him 20 years—— 
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Mr. Krrcuin. And they have already found him deficient as far as 
his duties are concerned—— 

Mr. Kirpay. Those in favor of the amendment offered by Mr. Bates 
signify by saying “Aye.” 

Contrary “No.” 

The ayes have it and subparagraph (2) is stricken. 

Mr. Bianprorp. Then (3) auld besdene (2). 

We will have to rewrite that. Strike out at lines two and three 
“and is not within 2 years of becoming so eligible for retirement.” 
Then (3) becomes (2). 

(a) No officer may serve on a board under this chapter unless he holds a regu- 
lar or temporary grade above lieutenant colonel, and is senior in regular grade 
to, and outranks, any officer considered by that board. 


CHAPTER 360—SEPARATION FROM REGULAR ARMY FOR MORAL OR PROFESSIONAL 
DERELICTION OR IN INTERESTS OF NATIONAL SECURITY 

The Secretary of the Army may at any time convene a board of general officers 
to review the record of any commissioned officer on the active list of the Refular 
Army to determine whether he shall be required, because of moral dereliction, 
professional dereliction, or because his retention is not clearly consistent with 
the interests of national security, to show cause for his retention on the active 
list. 

Now this is much more of an adversary proceeding. It is a much 
more specific charge against the man. He is charged with moral 
dereliction, or is charged with professional dereliction, or his reten- 
tion—it must be established that his retention is not clearly consistent 
with the interests of national security. 

Mr. Krrenty. I have but one objection to that particular clause, 
and then I am going to stop. 

In the language in this particular thing it would appear to me that 
the Secretary of the Army may convene a board. 

The purpose of the board is to determine whether this man should 
be cited for a show-cause proceeding. 

Mr. Bares. That is right. 

Mr. Bianprorp. That is right. 

Mr. Krreurn. The board is not going to hear—— 

Mr. Bianprorp. No, not yet. 

Mr. Kircnin. Not yet ? 

Mr. Buanprorp. No. There is a board to give you the privilege of 
appearing 

Mr. Minor. This is the grand jury. 

Mr. Bianprorp (reading) : 





Boards of inquiry, each composed of three or more general officers, shall be 
convened at such places as the Secretary of the Army may prescribe, to receive 
evidence and make findings and recommendations whether an officer, required 
to show cause under section 3791 of this title, shall be retained on the active 
list of the Regular Army. 

(b) A fair and impartial hearing before a board of inquiry shall be given 
to each officer so required to show cause for retention. 

(c) If a board of inquiry determines that the officer has failed to establish 
that he should be retained on the active list, it shall send the record of its 
proceedings to a board of review. 

(d) If a board of inquiry determines that the officer has established that he 
should be retained on the active list, his case is closed. 


On board of review I don’t think we have to go into any great detail 
about it. It is the same thing as we had in the other language for 
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the Army board on the substandard officer, and I assume we would 
want to strike out the same language on removal. 

Mr. Bennerr. Russ, are you in your comment about having so 
many generals involved, are you getting ready to get rid of the gen- 
erals in 3792 and leave them in 3791? 1 would not think that would 
be very wise. 

Mr. Bianprorp. My implication was that this is going to be a board 
consisting first of all of generals to determine whether the man should 
appear before a board of other generals, and it means you are going 
to need a lot of generals obviously and therefore this is a pretty se- 
rious case. 

Mr. Bennerr. You are not objecting to it ? 

My only point was I didn’t want to have colonels in 3792 and gen- 
erals in 3791. 

Mr. Bianprorp. You are going to need a lot of generals to do this. 
We will strike out what we have on 3792 and now we get into rights 
and procedures. 

Each officer under consideration for removal from the active list of the Regu- 
lar Army under this chapter shall be: (1) notified in writing of the pendency— 
and then we will change that to read : 
notified in writing at least 30 days before the hearing of the case by a board 
of inquiry that he is being required to show cause for retention on the active 
list. 

Mr. Bennerr. I think you put “initial hearing” in there. Don’t 
you want to? 

Mr. Minor. “The hearing” would be the whole thing. This would 
do it. 

Mr. Bianprorp (reading) : 

(2) Allowed reasonable time, as determined by the board of inquiry under 
regulations of the Secretary of the Army, to prepare his defense ; 

(3) Allowed to appear in person and by counsel at proceedings before a board 
of inquiry; and 

(4) Allowed full access to, and furnish copies of, records relevant to his 
case at all stages. of the proceeding— 

Now here is the big exception— 
except that a board shall withhold any records that the Secretary determines 
should be withheld in the interests of national security. 

Mr. Krrcntn. Here is where we have a proceeding on a specific 
charge. 

Mr. Branprorp. That is right. 

Mr. Kirenrn. Don’t you think somewhere in the proceeding he 
should be notified by law of the specific charges against him? Here 
we don’t have a shotgun affair with reference to duty. We have an 
action being brought against him for a specific charge, as delineated. 

Mr. Bianprorp. The only objection I would have- 

Mr. Krrcemin. Moral dereliction, professional dereliction—there are 
two instances where we can have this hearing. Now if it is moral 
dereliction 

Mr. BrAnprorp. The trouble is there are three and the third one is 
the one that bothers me. That is why I have to stop at this point. 

Mr. Krrcouin. in national security at least you could notify him 
with a charge. The exception would have to stand on its own bottom 
as to what records are available to him. 

49066—60—No. 45——14 
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_ I think the man should be given the specific instance in which he 
is going to be charged before this board and you have ample oppor- 
tunity to do it because you have one group of generals who are going 
to determine that the board of review is necessary and that is going 
to be determined upon the specific charge before that particular 
board. 

When that board notifies the Secretary, and the Secretary notifies— 
however the procedure is carried—that charge in my opinion, before 
the man is arrayed before this board of review, should be in his 
possession. 

Mr. Buanprorp. I agree with you because of my own experience in 
these matters. I think when you get to this chapter, that you are 
probably right. I think maybe there should be a specific charge. 

Now the only thing I say is that on some of these security risks you 
can’t charge a man with anything except to charge him with being 
in a situation where the fact of a certain relationship with other peo- 
ple makes it dangerous for us to continue him on active duty. Now 
how do you charge that man? 

Mr. Kinpay. On the security thing, generally you are dealing here 
with Regular officers. Career people. We are not likely to have 
many of them. But we can’t attempt to write a general law to take 
care of the cases that have gotten into the law because of decisions 
made by the courts. 

Now anybody charged with the enforcement of the law who has a 
lot of people within his jurisdiction whom he knows full well should 
be in jail, but he can’t get them there, and just has to wait until he gets 
the chance to get them there, and you may have a few of these people 
around, and you are just going to have to try to come within the de- 
cisions by the courts that come out from time to time—and of course 
some of those decisions are as they are because of this lack of con- 
frontation with the people who accuse you of things, and that is not to 
be lightly passed over either. So I think what we have to do is to 
write this to cover all of the cases, including security, put in the excep- 
tion by furnishing the information. That may be a practical bar to 
using it, but it is just like the police chief who puts a policeman on the 
tail of the gambler, so he never gets a chance to gamble. Here you put 
a tail on the security suspect, so he never has a chance to give away any 
messages. 

I think the man who is brought up under this should have the 
charges filed against him. He is entitled to know what he is charged 
with so that he can defend. 

Mr. Krrenin. I agree with the chairman thoroughly. 

Mr. Kirpay. Just leave the security in there, whether they can use 
it or not. 

Mr. Bianprorp. We can write this in 30 seconds. Where do you 
want to put it? I think we ought to make out this one in particular 
since it is stigmatization. 

Notified in writing of the charges against him at least 30 days before the hear- 
ing of his case by a board of inquiry that he is being required to show cause for 
retention on the active list. 

How about that? That would renew number (1): “Notified in 
writing of the charges against him.” 
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That is the complaint. That would be what the grand jury found 
against him, and that is what he will be tried on. 

“Mr. Krrenr. If the grand jury in so finding in a security case 
knows they cannot use the evidence, they will not ‘cite him for a board 
of review. 

Mr. Brianprorp. They will have to tell him what the charge is. 

Mr. Kiron. If they cite him. 

Mr. Bennett. Can he be charged “not clearly consistent with the 
interests of national security”—is that a char ge? 

Mr. Bianprorp. It will have to be. 

Mr. l’ennerr. Where does it say you can remove him ? 

Mr. Minor. It is on page 28. 

Mr. Bennett. 37, 92, or what? 

Mr. Minor. Page 28, lines 8 through 11. 

Mr. Bares. In view of the constitutionality of this situation, would 
it be necessary for us to put a section in here like you have in the so- 

salled civil rights bill before us now 

Mr. BLanprorp. Any provision held unconstitutional 

Mr. Bares. There must be precedent. for putting it in there. 

Mr. Minor. It is put in some bills under an abundance of caution, 
but I have never seen a court which threw out a whole law because 
one provision was unconstitutional, anyhow. 

Mr. Bares. There must have been some precedent. 

Mr. Kitpay. I imagine that has been imported from State laws, 

Mr. Minor. I think somebody has put it in in an overabundance 
of caution because I have never seen yet, and I have looked for years 
for a Supreme Court case which says this whole laws falls because 
one provision is unconstitutional. 

Every case I have seen is if a section is separable and the rest of 
the law will oper: “ only the separable section will fall. 

Mr. Branprorp. Now if we may go on, I will call your attention to 
page 30, to tiie fines of all if he is qualified for voluntary retirement, 
he will be allowed to be retired. 

At line 15: “for discharge under subsection (b).” 

So there will be no question about the distinction over here when 
we deal with chapter 359, the substandard officer, we say he will get 
an honorable discharge with service benefits. This is page 30, line 15. 
But here we say “for discharge.” We let the discharge be determined 
by the Secretary. 

Mr. Kircur. I think if it is moral dereliction, it should be. 

Mr. Bianprorp. That is the point. We shouldn't force the Secre- 
tary to give an honorable discharge. We may want to give him a 
general discharge. I hope we can stay away from the argument about 
an undesirable discharge at. this stage of the game. 

Mr. Huppieston. Will this be used in lieu of court-martial because 
it is an easier procedure so that a lot of officers who shouldn’t be re- 
tired, but actually out to be kicked out, will be retired ? 

Mr. Branprorp. You get into this ‘situation on those cases, Mr. 
Huddleston, particularly where you have a case involving more! dere- 
liction, and the man has 20 or more years of satisfactory | servico, they 
will allow him to apply for retirement. What they are trying to do is 
get rid of him, basically. Just get rid of him. And so they go ahead 
and let him retire. 
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If he has less than that service, they could court-martial him, if the 
facts warrant a court-martial, but it is a pretty difficult thing to prove. 
A lot of these moral dereliction cases in a court-martial, where you 
have to have more than a preponderance of the evidence to convict, 
are very difficult, and so they will use a board proceeding here and 
charge them with moral dereliction even though they may not be 
able to establish overt acts. 

Mr. Huppiesron. Suppose they can establish overt acts? 

Mr. Buanprorp. It is up to the service Secretary to decide whether 
he wants to court-martial him or not. 

Mr. Minor. We use the court-martial wherever possible. We would 
rather, because actually it is a simpler proceeding than this. 

Mr. Krrenin. What is the distinction between “moral dereliction” 
and cases involving “moral turpitude”? Where do you draw the 
line? What is moral dereliction ¢ 

Mr. Bianprorp. We tried to avoid interpreting for the purposes 
of the law, but I think the only thing you can do without being 
charged with being—in other words, whatever I say should not ex- 
clude anything I don’t say—— 

Mr. Krrcnrn. If we put that in the law, we will be safe. 

Mr. Bianprorp. You will have obviously the man who is an alco- 
holic, the man who is at least thought to have homosexual tendencies, 
we will say, though there may not be any overt acts to which he will 
admit, or he is too smart to admit them, but he does have tendencies 
the psychiatrists all diagnose it, and he admits it—— 

Mr. Kixipay. I don’t think the record should show that this is in- 
tended to be bound down to any of the particular things that you are 
stating, because it includes professional dereliction and things of that 
kind. 

Take the fellow who is slipshod in his business transactions and he 
has bad checks out, but they are not, for instance, capable of prosecu- 
tion for swindling or whatever the situation may be. In other words, 
he pays his debts with a check that comes back, and his affairs are 
constantly getting into headquarters. Still, there is no means by 
which he can be prosecuted for a specific violation. 

For instance, in my State a bad check is an offense only in the event 
that it constitutes swindling, that he has received something of value 
in exchange for a check. If he gives it in discharge of a previously 
existing debt it is no criminal offense. Certainly though it is a 
dereliction for a man to be constantly doing this. And the fellow 
pays his bills after it has been turned in to headquarters, or a thousand 
and one things that can happen that are not sufficient to justify his 
court-martial for a specific offense, but a course of conduct which 
results in 

Mr. Krrentn. I asked that question for one reason, and one reason 
only, and that is to get back to the notice that we say he is going to 
receive of his charges. 

Now I trust that the notice won’t say, “You are being cited for 
moral dereliction.” You have to be more specific than that. 

Mr. Bianprorp. You will have to specify what you are citing him 
for. 

Mr. Krrenty. I would like to have that injected in there, that a 
generalization of these charges, that he is being charged with pro- 
fessional dereliction, is not constituting a charge. 
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Mr. Buanprorp. Professional dereliction—“in that you did so and 


sO 


Mr. Krrcntn. That is what I wanted to get out, because the assump- 
tion is not always correct. 

Mr. Kitpay. Of course one thing we are attempting to do here is 
to get the existing provision of the code away from the reflections that 
are cast upon the man we are proceeding against because of the nature 
of the events which have been used in the past. The past case has 
not been a case that has heretofore been used, perhaps. 

Mr. Bianprorp. The chapter 360 is the type of case that the Air 
Force has used chapter 359 for, in a sense. 

Now what we are trying to do at the request of the subcommittee, 
and because it made good sense, was to set up two procedures. One, 
a substandard officer who just doesn’t do his job properly. He can’t 
just sit around and do nothing all the time and still stay in the Army 
or the Air Force. 

Now you get into the professional dereliction. I think what we 
try to do is to make a distinction between the misfeasances and the 
nonfeasances that we got into the other day. 

Mr. Kiipay. I think we have taken a pretty good run at this. 
The Senate has already passed a bill. 

Mr. Bennetr. With regard to 3794, the way I have it written 
down here was for failure to establish that he should be retained on 
active duty—that was to be inserted in line 11 and it seems to me, 
remembering what you said the objection was in not having that 
language in, it would be much better cured if you went on to say 
“for moral dereliction, professional dereliction, or failure to”—— 

Mr. Bianprorp. We agreed, Mr. Bennett, earlier that we would 
leave the language just as it is because everything preceding it led up 
to the very reason for which he would be removed. 

Mr. Bennerr. You don’t think this law is going to leave us in a 
position where the Secretary of the Army will have a case of a man 
being tried for bad debts and then he turns around and thinks he 
is a bad security risk—— 

Mr. Bianprorp. He could not apply a 360 result to a 359 case. I 
would make that flat statement. That is what you really imply and 
he could not. 

Now if I may call your attention to the fact that this 360 officer will 
only receive, if he gets severance pay, one-half of 1 month’s pay—we 
make the distinction here because the 360 case again is a much more 
serious charge and there is greater stigma attached to the man if that 
is acceptable to a subcommittee. 

Mr. Huppreston. But if the officer is eligible to retire he gets the 
same on either one. 

Mr. Bianprorp. This subcommittee a long time ago, in the Reuger 
case, is on record in that situation. We say once a man has earned his 
retirement that it shouldn’t be taken away from him, except for trea- 
son or a crime of that nature. 

Mr. Kupay. I think we should determine whether there should be 
a distinction here. 

I would think if you are going to do anything like that, that fellow 
should be court-martialed. 

Mr. Bares. What is the difference? Is that overt, or—— 
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Mr. Buanprorp. Again, it is misfeasance and nonfeasance. 

I would say the officer in 359 is nonfeasance. It is because he didn’t 
do anything that he is being removed. The misfeasance is that what 
he did in itself is not illegal, but the manner in which he did it was 
wrong. 

The fact that he was doing it wasn’t wrong. If an officer had led 
the Marines into Ribbon Creek the fact that an officer led the men in 
itself was not illegal. The fact that he led them into a creek, which 
was dangerous, is misfeasance. That would be professional derelic- 
tion. 

Mr. Huppieston. That might even be subject to court-martial. 

Mr. Buanprorp. Of course the NCO was in that case, but that is 
because they converted the charge to malfeasance, which was a per- 
fectly proper thing to do. 

Mr. Kircnrn. That is a determination to be made by this grand 
jury of generals when they consider this thing for whether or not it 
should be a court-martial proceeding or whether it should be brought 
to the board of review. 

Mr. Buanprorp. Actually this board only meets to determine 
whether this man should be indicted to go before a board of inquiry. 

Mr. Kircuen. That is right, and if they fail to do so, I assume they 
would refer the matter to some other division. 

Mr. Buianprorp. If they thought that this case was a lot more 
severe than it appeared on the surface, it wouldn’t take very long for 
them to say “In our opinion this case should not go before a board of 


inquiry.” 
Mr. Kitpay. The board under the first proceedings will consider 
everybody. 


Mr. Bianprorp. Well, we are changing the law. It could. 

Mr. Bennerr. This doesn’t wipe out retirement for somebody with 
a sister in Moscow ? 

Mr. Buanprorp. No, it is not wiping out retirement for anybody. 
That is the thing about it. We stick to our principle established in 
the Reuger case that earned retirement is his to keep. 

Mr. Bennert. The man with the sister in Moscow, it is nothing he 
is to blame for. In the interests of national security he may be par- 
ticularly vulnerable to attack. 

Mr. Kircuin. I move we strike out one-half and make it 1 month’s 
pay. 

Mr. Bianprorp. Very well. 

Mr. Kinpay. What is our next problem ? 

Mr. Bianprorp. I would say at this point that we have no par- 
ticular problems—we are through with these two chapters now. Now 
we say you can’t serve on this board unless you are senior to the man 
who is being considered, and then we go on to amendments to the 
officer personnel act. 

These are the ones we discussed earlier about the best qualified, fully 
qualified, and when a man is going to be allowed to get out if he wants 
out ahead of time, and not have to wait the full length of time. 
Everybody saves money 

Mr. Kitpay. We didn’t change those. 

Mr. Buanprorp. Permitting an honorable discharge at any time 
during the year and still getting his severance pay. Now we get into 
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the Air Force provisions about the best qualified having to be found 
fully qualified. In other words, it is silly to say a man is best quali- 
fied but not fully qualified. 

Now if I can pass over all of the Air Force section because they are 
identical with the Army section, we will make them conform with 
what we have done here. 

Section 10 is the plucking operation. Here we say: 

Sec. 10. (a) Not more than once in each fiscal year, the Secretary of the Army 
and the Secretary of the Air Force may convene one or more boards, each con- 
sisting of at least five officers of the Regular Army or the Regular Air Force, 
as the case may be, in a grade above colonel, to review the records of, and recom- 
mend for continuation on the active list, officers of that component on the active 
list in the regular grade of colonel or lieutenant colonel who have at least 20 
years of service computed under section 3927(a) or 8927(a) of tilte 10, United 
States Code, whichever applies, and who have been considered more than twice. 

Now that is very important. It means three or more times they 
haven’t been recommended for promotion, and the board may specify 
categories for certain officers. They have to do that because you don’t 
have corps in the Air Force, as you know. 

Now except for the first board, the board cannot recommend less 
than 80 percent of them, to be continued. The maximum number 
they can take after the first board meets is 20 percent. They will only 
be considered once and one time only. If they get past the board the 
first time, they are home free. It is only a 5-year law and they need 
never worry again. 

We also say it does not apply to the Army Nurse Corps, the Army 
Medical Specialist Corps, the Women’s Army Corps, the nurses, the 
female members of the Air Force, et cetera, because there is no need 
to make this law applicable to them. ‘This is to pluck out some male 
officers. 

And this section is not effective after June 30, 1965. 

Now if that takes care of the plucking operations which we have 
discussed over and over again, I would like to get into contingency 
option act provisions, and I will make an effort to explain the problem 
that we have here and I will try to use illustrations which I think may 
be the best way. 

Mr. Bares. To go back to section 10, “not more than once in each 
fiscal year the Secretary of the Navy and the Secretary of the Air 
Force may convene one or more boards.” 

What are you going to do with more than one? 

Mr. Buanprorp. You want a board to consider lieutenant colonels 
and a board to consider colonels. 

Mr. Bares. You say “One or more boards.” 

Mr. Bianprorp. You may want to set up five or six boards in dif- 
ferent areas. 

Mr. Barrs. And you can do it over a period of time. You can say 
one will be set up in January and one in March, What is the whole 
point of it when we open the door like that? “Convene one or more 
boards.” He can have a whole raft of them at the beginning of July 
and schedule over the year for all kinds of purposes. What is the 
point you are trying to raise here ? 

Mr. Bianprorp. Well, once in a fiscal year only because we don’t 
want to expose these people. 

Mr. Bares. Once in a fiscal year, what? 








3820 


Mr. Buanprorp. The Secretary can say “I will establish a board 
in the Continental Air Command” or however they are going to do 
it, “to cover Europe,” or “I am going to establish a board to cover 
officers i in Japan, or the Far East.” “I am going to have five boards, 
I am going to have five different sections of the world where my 
officers are and I will have five boards appointed, but I will only do 
this once each fiscal year.” 

Mr. Kirpay. Until June 30, 1965. 

Mr. Bianprorp. And then it all goes out. 

Mr. Bares. He could put several boards in the same location. 

Mr. Buianprorp. He could. 

Mr. Bares. Then what is the point of the section? 

Mr. Bianprorp. You have to give him some authority to create the 
boards. 

Mr. Bares. Yes, but it says “not more than once—it looks like you 
are restricting them. 

Mr. Buanprorp. They will do this once in a fiscal year. 

Mr. Minor. It starts out with a limitation on the authority as 
granted. 

Mr. Bares. And then it opens the door. 

Mr. Buianprorp. I don’t agree that it opens the door. 

Mr. Mrwnor. It opens the door to doing what we want to do. 

Mr. Bares. He can appoint as many boards at different. times 

Mr. Buanprorp. I don’t think he can do that. I think only once 
during a fiscal year he can appoint 25 boards if he wants to, but 
he could»’t appoint a board in Japan this month and appoint another 
board in Japan next month. 

Mr. Bennett. The rule should apply to the man who has to go 
before the board. 

Mr. Buanprorp. There is no problem on that. We have that 
covered. 

Mr. Bares. Today he can designate 10 boards for Japan. 

Mr. Bianprorp. Yes, but you can’t designate them again next 
month. 

Mr. Bares. Well, they can just keep going. I don’t understand 
the point. 

Mr. Minor. The designation is “convening.” He might have one 
board to handle lieutenant colonels, one for colonels, or he might 
have a board for medical colonels—medical officers won’t be put out 
under this, of course, but he could have a board to consider line officers 
and another board to consider nonline officers. 

Mr. Bares. He can have five for line officers. 

Mr. Minor. That is right, but only once in a year can he set up 
these boards to do the job. 

Mr. Bennetr. Why? 

Mr. Minor. An officer can only be looked at once so there would be 
no reason to keep the boards going all vear. 

Mr. Bares. It doesn’t say that in this section. 

Mr. Minor. It says in lines 23 and 24. 

Mr. Bares. I understand that later on, but all I am trying to do is 
determine the purpose of this. 

If you are trying to put a limit on them, I think the door is open. 

Mr. Minor. There is no intention to put on a limit. It just says 
the Secretary is, once every year, going to run a series of boards. 
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Mr. Bates. Well, it is not important. 

Mr. Buanprorp. I hope they know what they are doing. I know 
what we think they are supposed to do with it and what they are 
trying to do is say once in a fiscal 7 we will have a board to con- 
sider doctors, another to consider lawyers, and categories of that 
nature. 

Mr. Bennetr. I think that would be better said if you just knock 
off the words “not more than once” and start off by saying “in each 
fiscal year.” 

Mr. Buanprorp. You might have a fiscal year when you have a 
war going on and you don’t want to have such a board. 

Mr. Barres. And you might want to have them more than once. 

Mr. Buanprorp. May I get into the contingency option act, which 

xoing to be a real stickler ? 

" ome let me give you the principle and then an example, if I may. 
The contingency option act, w hich. is dear to the heart of this sub- 
committee says that if you are going to change your election—you 
know you have to elect before 18. years of service e and after you have 
made your election if you want to change your mind, or if you want 
to revoke, you can go ‘ahead and do so but unless you stay on active 
duty for another 5 years, the election that you made is binding. 

Now the Army and the Air Force in the section 11 says, “Notwith- 
standing section 1431 of title 10, United States Code, a change or 
revocation of an election made under that section by an officer who 
is retired under section 10 of this act is effective if made at such a 
time that it would have been effective had he been retired on the 
earliest date prescribed for an officer of his kind” by the various see- 
tions of the law. 

Now what does that say ? 

Mr. Kirrentn. That is a good question. 

Mr. Bianprorp. It says two things. It says, if we have taken 5 
or more years away from you as a result of this plucking operation you 
can revoke or modify any election that you have made. If you were 
guaranteed 28 years of service under existing law and we are retiring 
you when you only have 22 years, and you want to change your elec- 
tion or revoke your ete you are allowed to do so because you could 
have done so under existing law. 

Mr. Bares. Wait a minute, now. You have to have a total of 5 
years. Suppose a fellow is put out 2 years early. 

Mr. Buanprorp. I haven’t reached that point yet. That is the 
next part. 

The 5 years goes to the man who is guaranteed 28 and goes out with 
22. Now there is a 6-year spread. Now that man could have walked 
into the post adjutant and said “I want to modify that election I made 
and I want to increase it from a quarter to a half, or I want to reduce 
it from a half to an eighth.” 

The adjutant says “OK. You can make that change. You know 
you won't be retired mandatorily until you complete 28 years of serv- 
ice. You have 6 years to go, so, OK, you are home free—if you 
don’t get retired for disability i in the meantime, because then the 5 
years won’t run, you see, and just bear that in mind.” 

You say “Well, I know that, I'll take that chance, and I want to 
make this change.” Or “I want to revoke.” 
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Now this is the first case we are talking about. The law says that 
if you had 28 years guaranteed you and we come along and force you 
off at 22 years, we will let you change or revoke your election because 
we have changed the rules. 

All right. Now you have got the next category. You have the 
man who already made the change, or already made a revocation 2 
years ago. 

Now we are going to eliminate his guaranteed service—I use the 
word “guaranteed” in large quotation marks—we are going to say to 
that man, “Under existing law, up until we passed this plucking bill 
you could have planned to stay out for 28 years under normal cireum- 
stances. As it is you have 26 years of service and you made a change 
in your election 2 years ago.” That is only 4 years. This section 
would not let him change or modify that election because he couldn't 
have completed 5 anyway. He had to be selected to colonel and go 
on to 30 years before his change would have been effective under 
existing law. 

Now if we get to the man who had 2 years ago made the change 
and then has 3 or 4 years of guaranteed service knocked off, we say 
to him, “Under normal circumstances, you would have stayed on 
until 28. Therefore this bill says if you want to change or modify— 
if you want to—change your modification that you made, it will be- 
come effective because we have deprived you of completing an addi- 
tional 3 years that would have been necessary to accumulate a total of 
5 years in order to make your change or modification, or revocation 
effective.” 

Is that clear? 

Mr. Héperr. I wouldn’t admit it if it was. 

Mr. Bares. You have given him constructive credit. 

Mr. Minor. You are treating a man as if he had gone to his normal 
year. 

Mr. Buanprorp. Now if everybody is in agreement with section 
11—that is the one where we do for the Army and the Air Force 
what I thought we were doing for the Navy in the hump bill, now 
we come to the Navy hump amendments. Section 3 of the act of 
August 1, 1959. 

Now in the first place the Comptroller General said that if a man 
voluntarily retires, he—I want to make sure I get the right one, here. 
The Comptroller General said the man who voluntarily retires can 
not take advantage of this provision of the hump act which allowed 
a man to modify if we changed his period of service by reducing it 
by 5 years, or if we affected any change he had made so that he 
couldn’t complete a total of 5, and then the next little provision 
which is in the hump bill, of which I was completely ignorant, made 
an exception and it said you could revoke willy-nilly. You could re- 
voke regardless of how many years of service you had to go, even if 
you had 29 years of service and made an election and didn’t want to 
revoke and the maximum that you would have stayed on active duty 
would have been 1 more year then you would have been retired, if 
you want to revoke, go ahead and revoke. You are home free. 

That provision is in the hump legislation and our report says that 
we didn’t intend that. 

The Navy said in the Contingency Option Act language what they 
were doing, and you can understand my problem in understanding it 
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because I aim trying to explain now what took place and I am having 
difficulty explaining what took place. At any rate there was a dis- 
tinction in the hump legislation between a man who modified and a 
man who revoked. The Navy testified here yesterday that they want 
to keep this distinction for ‘those 11, perhaps, officers who made a 
revocation, even though they did not have 5 years taken away from 
them, because it would be unfair to them to make this change, even 
though none of them have yet been retired, and the reason none of 
them have yet been retired, of course, is that they wouldn’t be humped 
yet until the 1st of July. 

They say, “If you want to make this change effective for every- 
body else hereafter, OK, but at least protect these 11 that we’ve got 
now.” 

Now, the only problem that this poses is: If you are going to make 
an exception for 11 people, I suggest to you that you are going to 
be hard put to explain to hundreds of others from here on out why 
you let 11 do this and not let somebody else do it, because a revoca- 
tion involves a lot of money here for the individual. 

Mr. Kitpay. At this point, Captain Greenbacker, I believe you 
stated on yesterday that at the time of the hump bill the Navy felt 
that there should be a distinction between the modification and the 
revocation. 

Captain GREENBACKER. Yes, sir. 

Mr. Kitpay. Would you tell us briefly the reasons the Navy had 
for making a distinction between modification and revocation ¢ 

I am talking about at that time; not what those who were added 
might be looking forward to. Why did you at that time feel there 
should be a distinction ? 

Captain GrEeENBACKER. Basically, the reason for the distinction 
was that we agreed that, in the case of the modification, officers who 
wanted to shift to a different percentage should have the 5-year rule 
apply to them because it would have applied to them otherwise. 

In the case of the revocation, however, we were concerned—and 
this is the primary point in the distinction—we were concerned that 
these officers were receiving retired pay so much less than they would 
otherwise have expected to receive had they been permitted to go 
out to their 26 or 30 years, as the case might be, that they simply 
could not afford the additional deduction from the retired pay, 
which was taken up by the contingency option plan. 

Mr. Kitpay. Why was the difference in pay more important in the 
one instance than in the other ? 

Captain Greensacker. In the one instance, the change—this man, 
of course, would not—by merely changing his election would not. be 
taking away the thing completely. We felt that, if he could afford 
it at all, he could afford to take whatever he had elected before, 
but if he couldn’t afford it he should go all the way out. 

Mr. Bares. Let’s take a man who has a half, and another one has 
an eighth. The fellow who has a half, and he wanted to modify it 
down to an eighth, you say, “Well, let him.” The fellow who has 
an eighth and wants to revoke it, you say that is all right. In the 
money, what is the difference? 

Captain Greensacker. We say if this man merely wants to go 
down to an eighth we won’t give him that permission because some 
people also might want to increase 
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Mr. Bares. We are making the point a man is going out now and, 
therefore, he is going to have less to live on and not enough to live on. 

Captain Greensacker. Then he should be allowed to come out 
completely. 

Mr. Bates. Now, here is a man stuck with a half and he wants to 
go down to an eighth. Is the amount of money involved very 
similar ¢ 

Captain GREENBACKER. It is similar 

Mr. Bares. Is it more for a fellow going from a half down to an 
eighth than one going from an eighth to revocation ¢ 

Captain GreeNnBAcKER. It would be more. 

Mr. Bares. How do you base your case on financial hardship ? 

Captain Greensacker. If the officer cannot afford the plan he has 
elected, we say, “We will give you but one chance to save money and 
that will be to go out completely.” 

Mr. Bares. That doesn’t add up. If you are talking about hard- 
ship, you are talking about hardship, and if you are going to go— 
for a fellow carrying a load of a half and he wants to go down to an 
eighth, this is a heavier load. 

Mr. Bennerr. The captain is saying that man could go out al- 
together. 

Captain Greensacker. That is right, but, as a matter of practical 
drafting on this 

Mr. Bares. Then you get down to the question of the wisdom of 
the bill in the first place. 

Captain Greenpacker. It is a matter of the drafting, Mr. Bates. 
If we tried to do something for that man who wanted to go from 
one-half to one-eighth it would be hard to write the law, or compli- 
cated at least to write it, in such a way to prevent the man going 
from one-half to one-eighth 

Mr. Bares. I asked you about it yesterday and you said you knew 
of no single instance where a person under these circumstances would 
prefer to increase it from an eighth to a half. 

Major Leronp. We have had three. 

Mr. Bares. Perhaps he just married a wealthy widow. 

Major Leronp. The question of getting insurance; it is a lot cheaper 
at age 50 than you can get on the outside. 

Mr. Krrewin. Why couldn’t we have a modification of the modi- 
fication by saying he can cut his percentage down but not increase. 

Captain GreENBACKER. That could be done. 

Mr. Bianprorp. Of course, you get into an adverse selection even 
on what you suggest, and what is in the law today. What this bill 
does is put everybody in the same category, including these 11 people 
the Navy is worried about. 

Mr. Kirpay. If we should adopt the language that is in this bill, 
we would be doing what we said in the report on the hump bill that 
we were doing. 

Mr. Brianprorp. Yes, sir. 

Mr. Krrpay. And we will be faced with the necessity of explaining 
to the present 11 officers who might be increased to some extent. 

Mr. Bianprorp. Yes, sir. 

Mr. Kirpay. Although, of the 300 going out, only 11 took ad- 
vantage of this provision, so that we would be faced with the neces- 
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sity of explaining to 11 and some few more why we changed it, and 
we tell them because, as we said in the report, that is what we thought 
we were doing at that time; so we made a mistake. If we don’t do 
that, we are faced with explaining to all others who may attempt 
to get out why we let 11 get out. I would rather explain to 11. 

Mr. Bennerr. The 11 haven’t been hurt, as yet. 

Mr. Bianprorp. That is right, and we won't if we pass this in time. 

Captain GREENBACKER. Mr. Chairman, the real principle I was 
arguing for yesterday, in case the committee does decide that they 
overlooked this point, against what they really intended last August, 
if the committee wants to make the ch: ange we are asking the com- 
mittee to make it after this year on this point only, that these officers 
were selected under a change of the ground rules, and we would like 
not to change the rules between the time we hammered them on the 
head last August and the time we give them the boot—— 

Mr. Kitpay. We are not changing any rule upon which he acted. 
He didn’t determine whether he was going to stay in. I would agree 
with you, if he had the determination as to whether he was going 
to stay in, changing the rules later would not be equitable. But 
where he is going to go out anyway, he can’t control that. 

Captain Grepnpacker. Yes, sir; he is going out, but we will now 
have to notify some of these people that the law has again been 
changed with respect to the rules under which he will be going out. 

Mr. Hévert. Has the law been changed or the interpretation of the 
law? 

Mr. Buanprorp. We would have to change the law, Mr. Hébert. 

Captain Greenpacker. That was my point simply, Mr. Chairman. 

Mr. Hupptesron. Captain, did any of these people go out volun- 
tarily to get the benefit of their tombstones, or anything like that ? 

Mr. Banprorp. Y es, but none of those people could take advant age 
of this because the Comptroller General said that anybody who goes 
out voluntarily cannot take advantage of this Contingency Option 
Act provision that is in the hump act. 

Mr. Huppteston. Does that apply to people who retire voluntarily 
under this act? 

Mr. Bianprorp. They would be affected by the modification or 
revocation if they otherwise qualified. We are trying to put them in 
the situation where they should have been. 

Mr. Huppteston. If they retire voluntarily under this act they 
would get the benefit 

Mr. Buianprorp. If they had been humped and preferred to retire 
voluntarily. The same as we did with others. 

Mr. Kitpay. Is there an amendment to the provision contained in 
the bill? If not, it will stand as it is. 

Mr. Bianprorp. That is the bill, then, Mr. Chairman. 

Mr. Kinpay. Is there a motion to report the bill to the full com- 
mittee with the amendments? 

Mr. Krrcenrn. I make that motion. 

Mr. Kitpay. Those in favor signify by saying “Aye”; contrary, 
“No.” 

The bill is reported to the full committee. 

Mr. Buanprorp. Thank you very much. 
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Mr. Srrarron. I would like the record to indicate that I did not 
vote on that last motion because I have not yet made up my mind 
whether to support the bill or not. 

Mr. Kizpay. Of course, everyone will have the privilege of speak- 
ing before the full committee. 

Is there anything further to come before the committee? 

Mr. Buanprorp. Not at this time. 

Mr. Kizpay. We will adjourn, subject to call of the Chair. 

Thank you gentlemen. 

(Whereupon, at 11:45, the subcommittee adjourned, to reconvene at 
the call of the chairman.) 0 








